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QUESTION PRESENTED 

Did the District Court err in directing the jury to return 
a verdict for the appellees (defendants) at the close of all 
the evidence in an action for damages for deceit, on the 
grounds (a) that there was an absence of a showing of 
damage proximately resulting from the deceit, (b) there 
was no basis for punitive damages and (c) there was grave 
question that there was sufficient evidence showing falsity, 
where the evidence showed (1) that the corporate appellee 
made a substantial profit out of moneys received from the 
appellant as a result of the appellees 9 deceit, and the 
appellant’s profit in the transaction was thereby substan¬ 
tially reduced, (2) there was a basis for punitive damages 
if the jury found deceit and (3) the subject of the repre¬ 
sentation was the contents of a written contract and the 
contract and other evidence proved the representation was 
false? 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,803 


WASHINGTON KWIK-KAFE SERVICES, INC., 
a corporation. Appellant, 

v. 

M & M RESTAURANTS, INC., a corporation, and 
DENVER E. McKAYE, Appellees. 


Appeal from the United States District Court 
for the District of Colombia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment in favor of the 
appellees based on a directed verdict at the close of all the 
evidence in an action for damages for deceit. The District 
Court had jurisdiction under Section 11-306 of the District 
of Columbia Code, 1940 Edition, and this court has juris¬ 
diction under Section 1291, Title 28, of the United States 
Code Annotated. 
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STATEMENT OF CASE 
The Issue 

The complaint alleged that the appellees (defendants) 
represented to appellant (plaintiff) that the corporate 
appellee was possessed of a contract, whereby it had the 
exclusive sale of all foods and beverages in the United 
States Naval Gun Factory in Washington; that appellant 
believed the representation, relied thereon and was in¬ 
duced thereby to enter into a contract with the corporate 
appellee, whereby it agreed to pay and did pay $12,436.58 
to the corporate appellee. It further alleged that the 
appellees 7 representation was false, that appellees knew it 
was false when they made it and that when appellant 
learned the representation was false, it made demand for 
restitution of the money paid to the corporate appellee. 
(App. 2-4) 

The answer of the appellees admitted the corporate 
appellee entered into the contract with appellant and ad¬ 
mitted that appellant paid the money pursuant thereto, but 
denied that any representation was made to appellant by 
appellees. (App. 5) 

The Evidence 

(a) Concerning the Representation 

James H. Bowen testified that he was president of the 
appellant corporation, which was engaged in the business 
of owning and operating coffee-vending machines in various 
locations, including Government buildings; that in the early 
part of 1951, he and its then manager, Mr. Clark, opened 
negotiations with officials of the United States Naval Gun 
Factory in Washington looking toward the installation of 
coffee-vending machines in the Naval Gun Factory; that 
in the latter part of June or early part of July, 1951, they 
were referred by James P. Minot to the appellee McKaye, 
who was president and manager of the corporate appellee, 
and they had a conversation with Mr. McKaye in his office; 
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that he told Mr. McKaye that inasmuch as he had already 
dealt with several people who purported to have authority 
to make a contract with appellant, he would like to know 
whom he was dealing with then, and he asked Mr. McKaye 
what his authority was for entering into a contract 
with appellant; that Mr. McKaye told him that the cor¬ 
porate appellee had exclusive rights for the sale or the 
vending of beverages in the Gun Factory; that he said, 
“Mr. McKaye, your word is not adequate in the matter. 
What is your authority for that statement?” That Mr. 
McKaye got out of his file what is now marked “Plain¬ 
tiff’s Exhibit 1” and shuffled through it and came to some 
paragraph and said, “This is my authority, full authority 
for exclusive rights in the Gun Factory.” That he asked 
to see the contract and Mr. McKaye said, “No, you don’t 
see the contract.” That he said, “Mr. McKaye, I have 
dealt with so many people who purport to have authority 
to contract that way I just can’t take your word for the 
matter.” That Mr. McKaye asked him whether he would 
take Mr. Minot’s word; that Mr. Minot was at that time 
chairman of the Board of Governors of the Naval Gun 
Factory Cafeterias, with whom he he had initially nego¬ 
tiated to come into the yard and who had referred him to 
Mr. McKaye; that he stated he would take Mr. Minot’sword 
and Mr. McKaye called Mr. Minot on the telephone; that 
he, Mr. Bowen, talked with Mr. Minot over the telephone 
and Mr. Minot told him that the appellee corporation did 
have exclusive rights under its contract, and that he would 
have to make a contract with the corporate appellee in 
order to come into the Gun Factory. (App. 12-16) 

James P. Minot was called as a witness by the appellees 
and testified that in 1951 he was a member of the Board 
of Governors of the Naval Gun Factory Cafeterias, and, 
on cross examination by counsel for appellant, he ad¬ 
mitted that he told Mr. Bowen that the appellee corpora¬ 
tion had an exclusive contract with the Board of Governors 
for the food concession in the Naval Gun Factory, and on 
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redirect examination he identified Plaintiff’s Exhibit 1 as 
the contract to which he referred. (App. 21, 24-25) 

A letter dated July 3,1951, from appellant to the appellee 
McKaye, as President of the appellee corporation, con¬ 
firmed the representation made to Mr. Bowen and Mr. 
Clark by Mr. McKaye and Mr. Minot. (App. 19) 

The appellee McKaye admitted in his testimony that 
Mr. Clark and Mr. Bowen were in his office on the occasion 
Mr. Bowen testified they were there. He testified that Mr. 
Bowen ashed him what his authority was and he said he 
had a contract and went to his file and got it ont and held 
it in his hand. He further testified that it is now marked 
“Plaintiff’s Exhibit 1.” He admitted that Mr. Bowen 
asked to see the contract but he did not permit Mr. Bowen 
to read the contract. He testified that he told Mr. Bowen 
that he felt he should have authority from the Board of 
Governors before he gave him the contract to read. Hs 
testified that all he did was to show him “we had a con¬ 
tract” He denied that he used the word “exclusive.” He 
admitted that on the same occasion, he called Mr. Minot 
on the telephone and Mr. Bowen then and there talked with 
Mr. Minot on the telephone. (App. 29-33) 

There was sharp conflict between the testimony of Mr. 
Bowen and the testimony of Mr. McKaye concerning what 
Mr. McKaye said about the nature of the contract to Mr. 
Bowen and Mr. Clark, as a reading of their testimony 
will disclose. (App. 13-16 and 29-33) 

(b) Concerning Reliance on the Representation. 

James H. Bowen testified that it was on the basis of the 
representation made by Mr. McKaye, confirmed by Mr. 
Minot, that the appellant entered into the contract with the 
corporate appellee. (Plaintiff’s Exhibit 3, App. 16) 

; (c) Concerning the Falsity op the Representation. 

The appellee McKaye admitted in his testimony that in 
1951 the contract marked “Plaintiff’s Exhibit 1” was the 
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only contract in existence between the corporate appellee 
and the Board of Governors of the United States Naval 
Gnn Factory Cafeterias. (App. 6-7) 

Plaintiff’s Exhibit 1 shows that in 1951 the appellee cor¬ 
poration did not have an exclusive right to sell food and 
beverages in the Gnn Factory and did not have any rights 
concerning the installation and/or operation of beverage¬ 
vending machines in the Gnn Factory and shows that there 
was no provision in the contract for any kind of a sub¬ 
contract or subconcession. On the contrary, that exhibit 
shows that the corporate appellee’s privilege to operate 
certain cafeterias and food services in the Gun Factory 
was non-exclusive, the contract specifically providing that 
‘‘ nothing herein contained shall be construed as affecting 
or restricting the right of the Board or the Superintendent 
to direct the opening or operation of any other cafeteria 
and food service in the Naval Gun Factory, Washington, 
D. C., or to contract with another or others to open or 
operate the same, it being expressly understood that the 
concession hereby granted runs only to the cafeterias and 
food services named, that no right or priority is involved 
in respect to any operations at any other location or 
locations.” (App. 9-11) 

The appellee McKaye admitted that in the latter part 
of June or early part of July, 1951, there were other kinds 
of automatic vending machines in the Gun Factory from 
which were dispensed cakes, candies and cookies, and that 
the Board of Governors had some of those machines under 
its “personal jurisdiction contract” and others came under 
Mr. Macke’s and M & M Restaurants. (App. 27-28) 

The appellee McKaye also admitted that Plaintiff’s Ex¬ 
hibit 2 (which purports to be a contract between the 
appellee corporation and the Board of Governors of the 
Naval Gun Factory Cafeterias granting an exclusive food 
and beverage concession in the Gun Factory in favor of the 
appellee corporation) urns executed after the appellant 
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asserted the claim that is involved in this case. (App. 7-8) 
Appellant asserted the claim after October or November, 
1952. (App. 34) 

Plaintiff’s Exhibits 1 and 2 show that at the different 
i times they were executed the personnel of the Board of 
Governors of the Naval Gun Factory Cafeterias and of 
the office of Superintendent of the Naval Gun Factory were 
different. 

James P. Minot, a witness called by the appellees, testi¬ 
fied that the power of the Board of Governors to make 
contracts was “subject to the Superintendent’s approval” 
and the Superintendent had to approve “all their 
decisions. ’ ’ (App. 22) 

(d) Concerning Damages. 

The contract between appellant and the appellee cor¬ 
poration provided that appellant should pay to the appellee 
corporation “commissions at the rate of twenty-five per 
centum (25%) of gross sales from each machine. Such 
gross sales to be determined from monthly readings of 
sealed meters contained in each machine.” It also provided 
that appellant should pay $1.80 per month for electrical 
current for each machine installed. (Plaintiff’s Exhibit 
No. 3) 

James H. Bowen testified to facts showing that pursuant 
to the contract between appellant and the appellee corpora¬ 
tion, the appellant installed seventeen (17) coffee-vending 
machines in the United States Naval Gun Factory in 
Washington and paid twenty-five per cent (25%) of the 
gross receipts therefrom to the appellee corporation as a 
I commission, amounting to $12,069.38 for the period from 
October 6, 1951, to October 27, 1952, and, in addition 
thereto, paid to the appellee corporation $1.80 per month 
per machine for seventeen (17) machines for a period of 
twelve months, totaling $367.20, for water and electrical 
service charges for the machines. (App. 4 and 17-18) 
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James P. Minot, a witness called by the appellees, testi¬ 
fied that the Board of Governors of the Naval Gnn Factory 
Cafeterias received two per cent (2%) on the gross sales 
of food and beverages and that is what it received from 
the corporate appellee. (App. 26) 

The appellee McKaye admitted in his testimony that the 
appellee corporation paid to the Board of Governors two 
per cent (2%) of the gross sales; that ont of the twenty- 
five per cent (25%) received from appellant, the appellee 
corporation paid to the Board of Governors two per cent 
(2%) and received the difference of twenty-three per cent 
(23%). (App. 33) 

The District Court's Opinion 

The pertinent part of the District Court’s opinion is as 
follows: 

‘ ‘Now, assuming the premise that there was such 
deceit, where is the damage flowing from the deceit? 
Plaintiff paid out nothing before entering into the 
contract. The evidence shows no loss by the plaintiff 
in performing under the contract. The inference is, 
therefore, that there was a profit made by the operation 
under the contract It is not shown that coffee 
machines were installed by others which reduced its 
anticipated profits. It is not shown that it could have 
gotten the contract without the aid of the defendant 
Instead, its sole claim is for those moneys received by 
the defendant and paid by the plaintiff under the 
terms of the contract which plaintiff claims was in¬ 
duced by deceit. In other words, the plaintiff desires 
to increase the profit it made under the contract by 
recapturing the part paid to the defendant thereunder. 

“Now, upon a showing of deceit a party is entitled 
to be made whole, to be placed in status quo, to be 
placed in the position he was before entering into the 
contract, to be placed in the position he would have 
been in except for the fraud. Applying that principle, 
plaintiff would not have entered into the contract but 
for the deceit and, therefore, has not lost anything 
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which flowed from entering into the contract. Indeed, 
he gained something. The absence of a showing of 
damage proximately resulting from the deceit prevents 
recovery. Also, there is a grave question that there 
has been sufficient evidence showing falsity. In the 
light of the interpretation placed by the parties on the 
contract itself, the Court cannot permit it to go to the 
jury on the basis of assessing nominal damages if it 
did find deceit and I find no basis for punitive 
damages.** (App. 36-37) 

The District Court's Action 

The District Court directed the jury to return a verdict 
for the appellees. (App. 37) 

STATEMENT OF POINTS 

The District Court erred in directing the jury to return 
a verdict for the appellees. 

(a) There was a showing of damage proximately result¬ 
ing from the deceit. 

(b) There was a basis for punitive damages if the jury 
found deceit. 

(c) There was sufficient evidence showing falsity. 

SUMMARY OF ARGUMENT 

(a) The so-called “out of pocket** rule for measuring 
damages in actions of deceit involving a contract for the sale 
or exchange of property, which has been adopted in the 
District of Columbia, does not preclude the appellant from 
recovering the additional money that it paid to the cor¬ 
porate appellee as a result of the appellees* deceit, even 
though the appellant made a profit in the transaction as 
a whole. The underlying principle is that the victim of 
fraud is entitled to compensation for every wrong which 
is the natural and proximate result of the fraud. 

Other jurisdictions which have adopted the so-called 
“out of pocket’* rule have not allowed the rule to preclude 
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recovery for a loss resulting from deceit, even though the 
plaintiff did not sustain a loss in the transaction as a whole. 

The Restatement of the Law of Torts provides for the 
recovery of pecuniary losses other than the difference be¬ 
tween the value of what was received and the value of what 
was parted with. 

Damages in actions of deceit must be measured by the 
usual tests of causality rather than by an effort to restore 
the status quo, as in actions for rescission of contracts. 

A glaring error in the District Court’s opinion is that it 
allowed the appellees to retain the profits of their deceit. 
Neither of the two major rules for measuring damages 
in actions of deceit, nor any of the modifications of those 
rules, allow that. 

The substantial profit made by the corporate appellee 
out of the moneys which it received from the appellant 
and the consequent substantial reduction in the appellant’s 
profit in the transaction, as a result of the deceit, con¬ 
stituted injury and damage. The appellant paid to the 
corporate appellee twenty-five per cent (25%) of its gross 
receipts for what was in reality a two per cent (2%) of 
gross receipts concession, as a result of the appellees’ 
deceit Such payment constituted injury and damage., It 
resulted in a substantial profit to the corporate appellee 
and a consequent substantial reduction in the appellant’s 
profit in the transaction. 

(b) It is settled in the federal courts (1) that punitive 

damages may be recovered in actions of deceit and 
(2) that an allowance of compensatory damages is an 
unnecessary foundation for an allowance of punitive 
damages. > 

(c) There was no grave question that there was sufficient 
evidence showing falsity of the representation. 

The subject of the representation was the contents of 
a written contract The representation was that the con- 
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tract gave the corporate appellee an exclusive concession 
for the sale of food and beverages in the Naval Gun 
Factory in Washington, and that in order to install and 
! operate its automatic coffee-vending machines in the Gun 
Factory, the appellant would need to have a subcontract 
with the corporate appellee and to pay twenty-five per cent 
(25.%) of its gross receipts from its coffee-vending 
machines to the corporate appellee. 

The contract, which was reecived in evidence, proved 
that the representation was false. The language of the 
contract is dear and unambiguous and not susceptible of 
more than one interpretation. 

Other evidence also proved that the representation was 
false. 

ARGUMENT 

THE DISTRICT COURT ERRED IN DIRECTING THE JURY TO 
RETURN A VERDICT FOR THE APPELLEES 

(a) Thera Was a Showing of Damage Proximately Resulting 

From the Deceit 

The District Court erred in ruling there was an “absence 
of a showing of damages proximately resulting from the 
deceit . . (App. 37) The complaint alleged that 
“Pursuant to the said contract, based on the said repre¬ 
sentation of the defendants, the plaintiff paid the defend¬ 
ant, M & M Restaurants, Inc., a corporation, during the 
period from on or about October 6, 1951, to on or about 
October 27, 1952, various and divers sums of money 
totaling Twelve Thousand Four Hundred Thirty-six 
Dollars Fifty-eight Cents ($12,436.58).” (App. 2) The 
record shows, as we have demonstrated on page 6 of this 
brief, that appellant proved that allegation. 

The evidence shows that, as a result of the appellees ’ 
deceit, appellant paid to the appellee corporation twenty- 
five per cent (25%) of its gross receipts for a concession 
which in reality was a two per cent (2%) of gross receipts 
concession. Appellant’s damage was twenty-three per 
cent (23%) of its gross receipts. Appellant received a 




two per cent (2%) concession and parted with twenty-five 
per cent (25%) for it The corporate appellee received 
twenty-three per cent (23%) of gross receipts as its profit 
resulting from the appellees’ deceit. V 

It is settled in this jurisdiction that the plaintiff’s 
measure of damages in an action for deceit involving a 
contract for the sale or exchange of property, is “the 
difference between the value of the property which he 
received and the value of the property with which he parted 
under the contract” Federal-American National Bank 
& Trust Co. v. McBeynolds, 62 App. D. C. 291, 294* 67 E. 
(2d) 251, following Smith v. BoUes, 132 U. S. 125,10 S. Ct 
39, 33 L. Ed. 279, and Sigafus v. Porter, 179 U. S. 116, 21 
S. Ct. 34,45 L. Ed. 113. It is known as the “out of pocket” 
rule and is the minority rule. 124 A. L. R. 52. -The so- 
called “loss of the bargain” rule is the majority rule. 
124 A. L. R. 37. 


‘-V.’J-: 

r * V 1 , , 4 5 
V • > t T , * , i « 


In Homing v. Ferguson, 52 A. (2d) 116, 119, the Muni¬ 
cipal Court of Appeals for the District of Columbia said: 


“(6, 7) This leaves for consideration the question 
of the measure of damages. The effect of the court’s 


ruling was ostensibly to award damages measured by j. 
what is usually called ‘loss of the bargain,’... . ^ More ; •.,, 
important however, such is not the measure of 
damages either in the District of, Columbia nor in / 
Maryland, both of which jurisdictions adhere to the i : 
principle laid down by the United States Supreme 
Court in Smith v. BoUes, 132 U. S. 125, 10 S. Ct 89, ; 

33 L. Ed. 279, and Sigafus v. Porter, 179 U. S. 116, ; , 

21S. Ct 34,45 L. Ed. 113, that the measure of damages > \; 
in cases of deceit includes only the direct consequence^ v^ S 
of the false representations; in other words, in con- 1 
tracts for the sale of property the amount recoverable , i . .:; 
is the difference between the amount paid and the ■ ■*{>'' 
market value of the thing acquired. 6 . . -y 

* 1 « Federal-American Nat Bank & Treat Co. of Waattngton, Tj. & \ ^ - 

McBeynolds, 62 App. D. C. 291, 67 P. 2d 251, certiorari denied 290 U. a * 

666, 54 a Ct. 87, 78 L. Ed. 576: A. W. Feeeer, Inc, v. American Can : 

Co., D. a, 2 P. Supp. 561, 565; Standard Motor Cb. ▼. Peltier, 147 Md. ; f *. V 
509, 128 A. 451; 124 A. L. B. 59. , v 




' -V VV- 


•. • ■. r [ v-v.' 

■ ‘‘j -vr ".••«*» 

. - *■ * » h. •' i* 

.**.*)• • if • sirs*' 
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; In the case of Kraft v. Lowe, 77 A. 2d 554, 558, the 
Municipal Conrt of Appeals said: 

“. . . We have mled that in this jurisdiction the 
.. measure of damages in an action for deceit in the sale 
of property is the difference between the amount paid 
and the market value of the thing acquired.. See 
Horning v. Ferguson, D. C. Mum App., 52 A. 2d 116, 
and cases there cited. . . 

This rule does not preclude the appellant from recover¬ 
ing the money it paid to the corporate appellee as a result 
of the deceit; it does not preclude the appellant from 
recovering the substantial profit made by the corporate 
appellee out of the moneys received from the appellant as 
a result of the deceit; it does not preclude the appellant 
from recovering the money which reduced the appellant’s 
profits as a result of the appellees’ deceit 

New Jersey is one of the jurisdictions, like the District 
of Columbia, which has adopted the “out of pocket” rule. 
See Annotation 124 A. L. R. 52. But in Crater v. Binninger, 
33 N. J. L. 513, 97 Am. Dec. 737, where Binninger sold a 
one-eighth interest in certain lands to Crater for Four 
Thousand Dollars ($4,000), representing that Twenty-eight 
Thousand Dollars ($28,000), the value of the lands, and 
Four Thousand Dollars ($4,000) for improvements to be 
put upon them, was the original cost of the lands to him 
and that he was willing, as a favor to Crater, who was an 
old friend, to let him in the undertaking at the cost price, 
when in truth and in fact the actual cost of the lands to 
Binninger was only about Eighteen Thousand Dollars 
($18,000) and this was known to Binninger at the time he 
made the representation to Crater, the Court said: 

“In this case Crater was willing to go in with 
Binninger at the cost price. Had Binninger told him 
the truth that the cost price was eighteen thousand 
dollars, he would no doubt have been willing to go' in 
at that price; and would have paid at that rate, and 
if any subsequent loss was sustained, would have had 


f 

< 

* 
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no claim against Binninger; and the trae measure of 
damages appears to me to be the excess which he was 
induced to pay by the false and fraudulent repre¬ 
sentation of Binninger, if that was the difference 
between eighteen thousand dollars and twenty-eight 
thousand dollars, the one-eighth would be one thousand 
two hundred and fifty dollars, which, with interest, 
would be the real damage. And the plaintiff below 
would be entitled to recover these damages, although 
he had made double the amount out of the enterprise 
as clear profit . . . (Italics supplied) 

• ‘ i 

i 

In Idaho, which is another jurisdiction that has adopted' 
the minority or “out of pocket” rule (See 124 A. L. R. 52, 

80), the Supreme Court in Thompson v. Walker , 56 Idaho 
461, 55 P. (2d) 1300, where the vendor of real estate 
represented that there were no past due installments of 
interest on a first mortgage assumed by the purchase? of 
the property, it was held that the damages recoverable , by 
the purchaser were the amount of deliquent interest which 
he was compelled to pay as a result of the fraud, although 
there was no showing that the land purchased was not \ 
worth the full amount paid plus the amount of such 
interest. 


In Weitzel v. Jukich , (1952) 73 Idaho 301, 251 P. (2d) j 
542, 545, the Court said: * . :{ 

“(7) One of the two rules mentioned is generally 
adopted by a court as the proper measure of damages 
in a tort action for fraud and deceit when dealing with i 

a contract or transaction for the sale or exchange of j 

real or personal property, particularly where the 
fraud affects the value of the property. 24 Am. Jur., 
Fraud and Deceit, sec. 226, pp. 52-53. These rules are 
not exclusive and should only be used when appropriate 
under the facts. Selman v. Shirley, 161 Or. 582, 85 P. 

(2d) 384, 91 P. (2d) 312, 124 A. L. R. 1, 16. This 
principle was recognized in Thompson v. Walker, 56 
Idaho 461, 55 P. (2d) 1300. In such case plaintiff 
sought to recover one year’s delinquent interest on 
the first mortgage on the property purchased. which 

■ ' •. ■' ■ 1 

■j 

f 
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respondents had falsely represented to have been paid. 
A nonsuit was granted on the theory that the measure 
of damages was the out-of-pocket rule and there was 
no proof thereunder. This court held that the out-of- 
pocket rule was not applicable because the action did 
not involve the value of the property, but in effect was 
an alleged misrepresentation as to the price to he 
paid; and that the amount of damages was the unpaid 
interest which the purchaser was compelled to pay. 

“(8) The underlying principle is that the victim of 
fraud is entitled to compensation for every wrong 
which is the natural and proximate result of the fraud. 
The measure of damages which should be adopted 
under the facts of a case is the one which will effect 
such result. See Selman v. Shirley, supra, for an 
extended and instructive discussion of this whole 
subject.” 

In Selman v. Shirley, 161 Or. 582, 85 P. (2d) 384, 91 P. 
(2d) 312,124 A. L. R. 1, the Court said: 

“Regardless of whether the out-of-pocket-loss rule 
or the benefit-of-the-bargain rule is the correct one, the 
fundamental rule, universally employed, is the one just 
indicated: The victims of fraud are entitled to com¬ 
pensation for every wrong which was the natural and 
proximate result of the fraud. . . . 

a 

• • • 

“Of course, if one adheres rigorously to the out-of- 
pocket-loss rule or to the benefit-of-the-bargain rule 
certainty will be achieved, but it will be achieved in 
many instances at the expense of justice. 

“In our previous decision we cited authorities 
indicating that neither rule has been uniformly 
applied, and in preceding paragraphs of this decision 
have amplified them. We know of no difficulty which 
has resulted from flexibility. An examination of the 
decisions in the states employing flexibility discloses 
that they are not large in number, nor do they afford 
any indication that flexibility has created uncertainty. 
It is inevitable that ordinarily only out-of-pocket 
< losses will be recoverable, for ordinarily that is the 
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only loss which, is incurred or which can be proved 
with sufficient certainty. Consequential damages are 
universally recoverable. . . J 9 

In Zeliff v. Sabaiino, (1954) 15 N. J. 70, 104 A. 2d 54, 
the Supreme Court of New Jersey said: 

“ (1) We agree with the Appellate Division that 
‘A review of the record shows there is ample evidence 
to support the verdict insofar as the defendants ’ 
liability is concerned’ but disagree with that court in 
its holding that this State is definitely committed to 
the ‘out-of-pocket’ rule as to damages in an action 
grounded in fraud or deceit and that ‘there was no 
legal proof of damages.’ 

“ (2) We rather are of the opinion that this State is 
not so inexorably wedded to the ‘out-of-pocket’ rule 
as to the measure of damages that ‘the benefit-of-the- 
bargain’ rule cannot be applied where justice requires. 
See Crater v. Binninger, 33 N. J. L. 513 (E. & A. 1869); 
Martin v. Baldwin, 90 N. J. L. 241,100 A. 217 (E. & A. 
1917). . . . 

“(3, 4) As to some cases what is called the ‘out-of- 
pocket’ rule may furnish just and adequate compensa¬ 
tion ; in others the so-called ‘benefit-of-the-bargain’ 
rule may be the more just and accurate. The just 
method of determining damages necessarily varies with 
the facts of the particular case and damages in a case 
such as this, which deals with an over-payment in the 
purchase price of property as the result of fraudulent 
misrepresentation, are to be assessed in the amount of 
the loss occasioned by that misrepresentation. No rule 
of damages capable of precise application in all cases 
can be laid down and followed. If a charge of fraud 
is sustained, all damages which are the proximate 
result of the wrong should be awarded. ‘Regardless 
of whether the out-of-pocket rule or the benefit-of-the- 
bargain rule is the correct one, the fundamental rule 
universally employed’ • • • is that ‘The victims of 
fraud are entitled to compensation for every, wrong 
which was the natural and proximate result of the 
fraud.’ If one or the other rule is inflexibly adhered 
to, while certainty would be achieved it would in many 
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cases be at the expense of justice. Selman v. Shirley, 
161 Or. 582, 85 P. 2d 384, 91 P. 2d 312, 124 A. R. L. 1, 
16 (Or. Sup. Ct. 1939). 

In 24 Am. Jur. 47, §§ 217, 218, it is stated: 

“§217. Generally ; Tort Actions. — As a general 
rule, one injured by the commission of fraud is entitled 
to recover such damages in a tort action as will com¬ 
pensate him for the loss or injury actually sustained 8 
and place him in the same position that he would have 
occupied had he not been defrauded. 4 . . . ” 
(Numerous cases are cited in Footnotes 3 and 4.) 

“The amount of loss resulting from fraud for which 
compensation may be given may be the same as the 
loss in the whole transaction or it may be less or 
greater. In some cases it may be serious in amount 
when the whole transaction proves profitable, and in 
others it may be slight when the loss in the operation 
is great. Thus, if a vendor represents that the assess¬ 
ments on lots sold are all paid and the representation 
is false, the purchaser can recover if the assessments 
are only $500, and he makes a profit of $5,000 on the 
transaction, but can recover only $500 even if he loses 
$5,000.®” 

“§218. Proximity and Certainty .—Under general 
principles as to damages, 10 an injured party is entitled 
to recover in a tort action such damages as result 
directly, naturally, and proximately from fraud, 11 in¬ 
cluding those which were actually or presumptively 
within the contemplation of the parties when the fraud 
was committed. 12 The recovery is restricted in all cases 
to such damages as were the natural and proximate 
consequences of the fraud 18 and such as can be clearly 
defined and ascertained. 14 Remote damages, or those 
which are too uncertain for ascertainment or are 
purely conjectural or contingent cannot be recovered. 15 
For the purpose of formulating a rule of damages for 
fraud, tiie proximate result and the natural con- 
quences of the fraud are determined from the point of 
view of the victim as he contemplated the transaction, 
usually a purchase, rather than from that of the party 
guilty of the fraud. 10 ” 
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In Michael Home Equipment Co., Inc. v. McCauley , 98 
A. 2d 101, 103, the Municipal Court of Appeals, referring 
to a claim for rescission as distinguished from an action 
of deceit said: 

. . The two remedies ought not to be confused. 
Rescission seeks to restore the status quo, hut damages 
for fraud ‘must be measured by the usual tests of 
causality rather than by an effort to restore the status 
quo ante.’ Ward v. Deavers, supra, 203 F. 2d at pp. 
76, 77.” 

In Ward v. Dealers, 92 U. S. App. D. C. 167, 203 F. 2d 
72, 76-77, this Court seems to have recognized the test for 
measuring damages in actions of deceit for which we are 
contending, when it said: 

“. . . Plaintiff must, of course, show fraud com¬ 
mitted by or imputable to the defendants who are 
actually before the court, in order to justify relief as 
against them. And she must show that the fraud 
caused the injury of which she complains: damages 
therefor must be measured by the usual tests of 
causality rather than by an effort to restore the status 
quo ante . . . .” 

In 124 A. L. R. 37-82, there is an Annotation showing 
the jurisdictions which have adopted the “loss of the 
bargain” rule and those which have adopted the “out of 
pocket” rule. The Annotation also covers various modi¬ 
fications of those rules. Decisions must be read and con¬ 
sidered in the light of which of the rules the court was 
operating under. 

jRestatement of the Lena of Torts adopted the “out of 
pocket” rule but provided that a victim of fraud, in addi¬ 
tion to the difference between the value of what he received 
and the value of what he parted with, may recover other 
pecuniary loss suffered as a result of the deceit. The 
statement of the rule is as follows: 


r 


“§549. Measure op Damages. 


“The measure of damages which the recipient of a 
fraudulent misrepresentation is entitled to recover 
from its maker as damages under the rules stated in 
§ 525 is the pecuniary loss which results from the 
falsity of the matter represented, including 

“(a) the difference between the value of thing 
bought, sold or exchanged and its purchase price 
or the value of the thing exchanged for it, and 

“(b) pecuniary loss suffered otherwise as a conse¬ 
quence of the recipient’s reliance upon the truth 
of the representation.” 

The foregoing authorities point up the errors in the 
premise from which the District Court concluded that there 
was an “absence of a showing of damage proximately re¬ 
sulting from the deceit” 

One glaring error in the District Court’s opinion is that 
it allowed the appellees to retain the profits of their deceit 
Neither of the two major rules for measuring damages in 
actions of deceit permit that. Nor do any of the modifica¬ 
tions of those rules allow that. The objective of both 
rules, and of the various modifications thereof, is to prevent 
the wrongdoer from profiting from his own wrong. Both 
rules, and the various modifications thereof, are applica¬ 
tions of the fundamental rule that the victims of fraud are 
entitled to compensation for every wrong which was the 
natural and proximate result of the fraud. 

The appellant did not have to show a loss in performing 
under the contract. It was entitled to recover the addi¬ 
tional money that it paid to the corporate appellee as a 
result of the deceit, even though “there was a profit made 
by the operation under the contract” and even though such 
recovery would “increase the profit it made under the con¬ 
tract . . .” Crater v. Bvnminger, swpra; 24 Am. Jur. 47, 
§217. 
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It is immaterial in this case whether or not the appellant 
“could have gotten the contract without the aid of the 
defendant.” The question is not whether the appellant 
could have gotten the contract under other circumstances. 
The question is whether the corporate appellee got the 
contract with the appellant as a result of the appellees’ 
deceit If it did, that is a sufficient showing. 

The appellant was entitled to have its damages 
“measured by the usual tests of causality” rather than to 
have them limited to restoration of the status quo before 
the deceit or limited to the appellant’s status after paying 
the additional money to the corporate appellee as a result 
of the deceit Ward v. Deavers, supra, Weitzel v. Jukich, 
supra, and Michael Home Equipment Co., Inc. v. McCauley, 
supra. 

We contend that the evidence shows damage proximately 
resulting from the appellees’ deceit Payment of twenty- 
five per cent (25%) of gross receipts for a two per cent 
(2%) of gross receipts concession, as a result of the deceit, 
constituted injury and damage. The substantial profit 
made by the corporate appellee out of the moneys which 
it received from the appellant and the consequent reduction 
in the appellant’s profit in the transaction, as a result of 
the deceit, constituted injury and damage. We submit that 
the evidence did make out a case for the jury. 

(b) There Was a Basis for Punitive Damages if the Jury 

Found Deceit 

The District Court ruled that there was “no basis for 
punitive damages.” We submit that this was error. 

In District Motor Co. v. RodiU, 88 A. (2nd) 489, 492, the 
Municipal Court of Appeals for the District of Columbia 
said: 


“(5) We are satisfied that a case founded on fraud 
or deceit may support an award of exemplary damages. 
Greene v. Keithley, 8 Cir., 86 F. 2d 238, and authorities 
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there cited. As that decision points out, conrts have 
nsed may expressions in describing the elements that 
mnst be present before pnnitive damages are proper; 
and the damages are colored by the character of the 
tort in connection with which the particular language 
was nsed. But we know of no case involving fraud as * 

a basis for exemplary damages which holds that there 
mnst be personal hatred or ill will by the defendant 
toward the plaintiff/’ 

After reviewing some decisions of this court on the 
subject of punitive damages but not involving actions of 
deceit, the Municipal Court of Appeals said: 

“ (6) Thus we see that the law in this jurisdiction 
recognizes that any one of the following, characterized 
in Minick v. Associates Inv. Co., supra, as circum¬ 
stances of extreme aggravation, constitutes a legal 
basis on which punitive damages may be awarded: 
wantonness, oppressiveness, maliciousness, reckless¬ 
ness, gross fraud, gross negligence, a spirit of mischief, 
or criminal indifference to civil obligations. In this 
connection we think it has been correctly said that, 

* • • • in cases of fraud and deceit punitive damages 
may be awarded where legal malice is present. • • • 
Moreover, by legal malice the courts have in mind 
simply the accepted theory of the intentional doing of 
a wrongful act without just cause or excuse , and not 
the necessity for the showing of amy spite or ill will , 
or that the particular act was willfully or wantonly 
done/ (Emphasis supplied.) Jones v. West Side 
Buick Auto Co., 231 Mo. App. 187, 93 S. W. 2d 1083, 

1088, quoted with approval in Rinehart v. Joe 
Simpkins, Inc., Mo. App., 240 S. W. 2d 962, 968. 

Indeed it has been said that, ‘If the injury was inflicted 
through fraud, this alone affords grounds for 
exemplary damages • • • since in such a case the 
injury is necessarily malicious/ 5 .Hence the acts of 
fraud and deceit need not be malicious in the colloquial 

1 Sedgwick, Damages, $ 367 (9th ed. 1920). This view is supported 
by Aladdin Mfg. Co. v. Mantle Lamp Co. of America, 7 Cir., 116 F. 2d 
708. See also Atkinson v. Dime Greyhound Lines, 5 Cir., 143 F. 2d 477, 
certiorari denied, 323 U.S. 758, 65 S. Ct. 92, 89 L. Ed. 607: and SeaHse 
v. National Utility Service, 5 Cir., 120 F. 2d 938.” 
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* v. or dictionary sense: a plaintiff need not show per¬ 
sonal grudge or spite but merely the intentional doing 
- : of a wrongful act without jnst cause or excuse. 
Furthermore, defendant’s acts of deceit, set forth 
elsewhere in this opinion, particularly the deliberate 
switching of speedometers, were such as to justify a 
finding that the fraud practiced upon the Rodills was 
wilful, deliberate, and even gross in nature.*” 

"•See annotation, 165 A.L.B. 616 and eases there cited.” 

, * < , t • 

In WardmanrJustice Motors, Inc. v. Petrie, 59 App. D. C. 
262, 265-266, 39 F. (2d) 512, this court held that in Federal 
courts, including the District of Columbia, an allowance of 
actual damages is unnecessary as a foundation for allow¬ 
ing punitive damages. v 

These authorities show that it is settled in the Federal 
courts (1) that punitive damages may be recovered in¬ 
actions of deceit and (2) that an allowance of compensatory 
damages is an unnecessary foundation for an allowance 
of punitive damages. 

(c) There Was Sufficient Evidence Showing Falsity , 

The District Court said, “Also, there is a grave question 
that there has been sufficient evidence showing falsity. In 
the light of the interpretation placed by the parties on the 

contract itself, . . . ,n (App. 37) * ; , 

. • 

The record shows, as we have demonstrated on pages 
4 to 6 of this brief, that the representation was false. 

The contract was the subject of the representation and 
is the best evidence of its falsity. . ‘ .... 

The record also shows that there was a consciousness of 
its falsity on the part of the appellees, because they 
attempted to “doctor up” the situation by an amendment 
to the contract after appellant asserted its claim. *' 1 

i Obviously the Coart Beporter mispunctasted this quotation, which should 
read as follows: “Also, there is a grave question that there has been sufficient 
evidence showing falsity, in the light of the int e rpret a tion placed by the parlies 
on the contract itself. . ..” 
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There was no basis for the parties to the contract to 
interpret it as an exclusive concession, as James P. Minot 
testified they did. (App. 25) The language of the contract 
is dear and unambiguous and not susceptible of more than 
one interpretation. It is non-exclusive by its own terms. 
(App. 10-11) 

1 Mr. Minot had an interest to testify that the parties to 
the contract had interpreted it as an exclusive concession 
because he as well as the appellees had falsely represented 
to Mr. Bowen and Mr. Clark that it was an exclusive con¬ 
cession. (App. 24) When the parties to the contract 
represented to Mr. Bowen and Mr. Clark that it was an 
exclusive concession, they were speaking in relation to their 
own business or property “the truth of which he is bound 
and must be presumed to know” and their representation 
constituted actionable fraud, even though there was no 
fraudulent intent Darnell v. Darnell, 91 U. S. App. D. C. 
304, 200 F. 2d 747. 

But for the fact that James P. Minot was “acting for 
and in behalf of the United States and not in any private 
capacity” he, as well as the appellees, would have been 
personally liable to appellant for his false representation 
to appellant. See Nimro v. Dcwis, U.SJ?., et aX., 92 U. S. 
App. D. C. 293, 204 F. 2d 734, which involved an action 
against the personnel of the Board of Governors of the 
Naval Gun Factory Cafeterias and the Office of Super¬ 
intendent of the Gun Factory. 

i The minutes of the Board of Governors of the Naval Gun 
Factory Cafeterias could not serve to amend the contract. 
They did not purport to amend it. Nor could they serve 
as a new contract because they did not purport to and 
because there was no showing that they had been approved 
by the Superintendent of the Naval Gun Factory as a con¬ 
tract. The evidence showed that the power of the Board 
of Governors to make contracts and other decisions was 
subject to the approval of the Superintendent of the Gun 
Factory. (App. 22) 
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Moreover, the minutes of the Board of Directors were 
dated “27 July 1951”, after the false representation was 
made by the appellee McKaye and by James P. Minot, so 
that the minutes could not serve as evidence to prove that 
the representation made in the latter part of June or early 
part of July, 1951, was true. As we have already pointed 
out, the contract was the subject of the representation and 
it is the best evidence of the falsity of the representation. 

Furthermore, the minutes of “27 July, 1951” and the 
directive of September 7,1951, signed “ J. P. Minot, Chair¬ 
man” indicate that someone had also falsely represented 
to the Board of Governors, that “under the present terms 
of the concessionaire’s contract” the appellee corporation 
had an exclusive concession. The directive signed by Mr. 
Minot, directed “these machines to be operated under the 
present terms of the concessionaire’s contract.” The 
“present terms of the concessionaire’s contract” did not 
cover any kind of vending machines in the Gun Factory, 
and there was no provision in it for any kind of a sub¬ 
contract or subconcession. There was the additional fact 
that the Board of Governors was merely an agent of the 
Superintendent of the Gun Factory (App. 22) and as such 
had no power to delegate its duties and responsibilities to 
the appellee corporation or to authorize the appellee cor¬ 
poration to act as a middleman or to exact a twenty-five 
per cent (25%) commission for doing what the Board of 
Governors was charged with the duty and responsibility 
to do for a two per cent (2%) commission. 

CONCLUSION 
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It is respectfully submitted that the evidence did ) 
make out a case for the jury and the judgment should be 
reversed. 

Abthtjr J. Hiixautd 
> Thomas N. Kindness 
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PLEADINGS. DOCKET ENTRIES AND OTHER PAPERS 

126 Filed Dec. 2, 1952 

Complainl to Recover Money Obtained By Fraud and Deceit 

and for Punitive Damage* 

1 L Jurisdiction is founded on Section 11-306 of the 
District of Columbia Code, 1940 Edition, as amended. 

2. On or about September 11, 1951, the defendants 
represented to the plaintiff that the defendant, M & M 
Restaurants, Inc., a corporation, of which the defendant, 
Denver E. McKaye, was then its President and in active 
management and control of its affairs, was possessed of a 
contract whereby it had the exclusive sale of all foods and 
beverages in the United States Naval Gun Factory, 
located in the District of Columbia. The plaintiff believed 
the said representation, relied thereon and was induced 
thereby to enter into a certain contract with the defend¬ 
ant, M & M Restaurants, Inc., a corporation, dated 
September 11, 1951, whereby it promised and agreed to 
pay certain moneys to the defendant, M & M Restaurants, 
Inc., a corporation, for electrical current for operating 

certain coffee vending machines owned by the 

127 plaintiff and to be placed in the said Naval Gun 
Factory, and for commissions on the amount of 

business done by the plaintiff by and through its said 
vending machines. 

3. Pursuant to the said contract, based on the said repre¬ 
sentation of the defendants, the plaintiff paid the defend¬ 
ant, M & M Restaurants, Inc., a corporation, during the 
period from on or about October 6, 1951, to on or about 
October 27, 1952, various and divers sums of money 
totaling Twelve Thousand, Four hundred Thirty-six and 
58/100 Dollars ($12,436.58). 
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4. The said representation of the defendants was false 
and the defendants knew it was false when they made it, 
and on or about November 20, 1952, when the plaintiff 
learned that the said representation was false, the plaintiff 
made demand for the restitution of the said moneys 
amounting to Twelve Thousand, Four Hundred Thirty-six 
and 58/100 Dollars ($12,436.58), but the defendants, and 
each of them, have failed and refused to pay the plaintiff 
the said sum of Twelve Thousand, Four Hundred Thirty- 
six and 58/100 Dollars ($12,436.58), or any part thereof. 

Wherefore the plaintiff demands judgment against the 
defendants, and each of them, for the sum of $12,436.58 
with interest on each and all of said sums of money from 
the respective dates on which the same were paid, as shown 
by the Bill of Particulars hereto appended and by 
reference incorporated in and made a part hereof, and for 
punitive damages in the amount of Five Thousand Dollars 
($5,000.00), making a total demand for judgment in the 
amount of Seventeen Thousand, Four Hundred Thirty-six 
and 58/100 Dollars ($17,436.58) and costs. 
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Bill of Particulars 

October 6, 1951 

$ 183.02 

October 24, 1951 

14.40 

November 5, 1951 

955.24 

December 6, 1951 

1,106.51 

January 7, 1952 

1,041.22 

January 7,1952 

57.60 

January 30,1952 

30.60 

February 6,1952 

1,117.54 

February 28, 1952 

23.40 

March 6, 1952 

1,044.55 

March 29,1952 

27.00 

April 5, 1952 

1,236.40 

May 6,1952 

1,030.03 

May 10,1952 

22.50 

June 6, 1952 

1,025.89 

June 23,1952 

28.80 

July 7, 1952 

28.80 

July 12,1952 

751.09 

August 12,1952 

747.69 

September 8,1952 

935.85 

October 11, 1952 

942.05 

October 27, 1952 

86.40 

Punitive damages 

$12,436.58 

5,000.00 

Total 

$17,436.58 


130 Filed Dec. 23, 1952 

Answer of Defendants 

Come now the defendants, M & M Restaurants, Inc. and 
Denver E. McKaye, through their attorneys, and for 
answer to the complaint state as follows: 
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The Complaint fails to state a cause of action upon 
which relief can be granted. 

Second Defense 

1. The defendants admit the allegations of Paragraph 
one of the complaint. 

2. The defendants deny that they made the representa¬ 
tions alleged in Paragraph 2 of the complaint They admit 
that the corporate defendant entered into a certain con¬ 
tract in writing with the plaintiff and aver that said con¬ 
tract contains all the terms and conditions agreed upon 
between said parties. 

3. The defendants admit that the plaintiff paid the de¬ 
fendant corporation certain sums of money pursuant to 
said contract, but they deny that any misrepresentations 
were made to plaintiff by defendants. 

4. The defendants deny each and every material allega¬ 
tion contained in paragraph 4 of the complaint. 

Wherefore, defendants request that the complaint filed 
herein be dismissed, with costs assessed against the 
plaintiff. 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

3 (Thereupon, a jury having been duly impaneled 

and sworn to try the cause, the opening statement 
on behalf of the plaintiff having been made, the following 
occurred:) 

Mr. Hilland: Call Mr. McKaye. 

The Court: Now, you are calling him under the rule as 
an adverse witness? 

Mr. Hilland: Yes, Your Honor. I wish to announce 
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that he is an adverse witness and an officer of the defend¬ 
ant corporation. 

The Court: Take the stand, Mr. McKaye. 

Thereupon, 

Denver Elbert McKaye 

was called as a witness on behalf of the plaintiff, under 
the rule, and, having been first duly sworn, was examined 
and testified as follows: 

Examination 

By Mr. Hilland: 

Q. Will you please state your full name and address and 
your occupation? A. Denver E. McKaye, 213 East 
Belvedere Avenue, Baltimore 12, Maryland. 


4 Q. You are president of the M & M Restaurants, 

Incorporated? A. I am. 

' Q. Where is it incorporated? A. In Maryland. 

Q. How long have you been president of M & M 
Restaurants, Incorporated? A. Since 1941. 

Q. And you are one of the defendants in this case? 
A. That’s right. 


5 Q. Mr. McKaye, I hand you what has been marked 

as Plaintiff’s Exhibit 1, in red pencil, and ask you 
if that document bears your signature? A. Yes, it does. 

Q. And does it bear the signatures of the members of 
the Board of {governors of the United States Naval Gun 
Factory as of December 1, 1949? A. That is correct. 

Q. Does it also bear the signature of the superintendent 
of the Gun Factory as of December 1,1949 ? A. It indicates 
that it was signed by the Admiral. 

Q. And who was the Admiral and Superintendent at 
that time? A. Admiral Hanlon. 

Q. Now, is it a fact, Mr. McKaye, that early in July, 
1951, and also on September 11, 1951, that that document 
was the only contract in existence between the defendant 
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M & M Restaurants, Incorporated, and the Board of 
Governors of the United States Naval Gun Factory 
cafeterias in the City of Washington, D. C.? A. That is 
correct. 

Q. I show you what has been marked Plaintiff’s Exhibit 
2 and ask you whether or not that bears your signature. 
A. It does. 

• **••*•*•• 

6 Q. Does that bear the signatures of the members 

of the Board of Governors of the United States 
Naval Gun Factory as of the time that the United States 
Naval Gun Factory cafeterias, as of the time that paper 
was executed? A. To the best of my knowledge, yes, 
because they change from year to year. 

Q. What date was that paper marked Plaintiff’s Ex¬ 
hibit 1 executed on? A. There is no date indicated. 

Q. Strike that. 

On what date was the paper marked Plaintiff’s Exhibit 
2, that is the plain white sheet without the blue back— 
No. 1 is the blue back identified first, and the one you have 
in your hand now. 


7 Q. The question is: On what date was No. 2 

executed? A. There is no date on that. However, 
the contract is dated December 1, 1949. 

Q. When was that executed? A. To the best of my 
knowledge that was executed approximately a year and a 
half later. 

Q. On what date? A. I don’t know. 

Q. Was that paper in existence on the 1st of July, 1951? 
A. It was not. 

Q. Was it in existence on September 11, 1951? A. To 
my knowledge, no. 

Q. Was it in existence on October 27, 1952? A. I 
couldn’t give an exact date on that. 

Q. Now, you signed it, did you not? A. That’s right. 

Q. Isn’t it a fact that that paper was not executed and 
delivered until the plaintiff in this case made its claim on 
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you that is involved in this case? A. May I explain why 
this was drawn? 

1 The Court: No. You just answer the question. There 
will be an opportunity for you on cross examination. 

The Witness: Yes, after. 

By Mr. Hilland: 

8 Q. Will you answer the question? A. Afterwards. 
Q. What? A. Afterwards. 

Mr. Hilland: That is all. 

The Court: What does he mean by “afterwards”? That 
is not clear. 

What do you mean by afterwards? After the claim was 
made on you in this case? 

The Witness: That’s right. 

The Court: That paper was executed? 

The Witness: That’s right. 

The Court: All right. 

Mr. Hilland: Your witness. 

Mr. Guervitz: Your Honor, has that paper been offered 
in evidence? 

The Court: I haven’t heard that it was. 

Mr. Guervitz: Your Honor, may I reserve examination 
on this paper until the proper time when Mr. McKaye is 
our witness? 

The Court: Yes, you may. I will let you call him on 
cross examination if the paper isn’t offered now. 

Mr. Hilland: I didn’t get that. 

' The Court: I will let Mr. Guervitz recall him for cross 
examination unless the papers are offered now. 

9 Mr. Hilland: I am going to offer them now. I do 
offer them. 

The Court: There being no objection they may be 
received and you may read them to the jury. 

(Thereupon the documents identified by the witness were 
by the Court received in evidence as Plaintiff’s Exhibits 
Nos. 1 and 2.) 
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Mr. Hilland: Thank you. 

Ladies and gentlemen. Plaintiff’s Exhibit 1, which is this 
paper with the blue cover; it is rather long, Your Honor. 

The heading on it is “Agreement”, and then in 
parenthesis at the top, “(Granting Concession to Operate 
Cafeterias in Naval Gun Factory, Washington, D. C.)”. 

“This Agreement, Made and entered into as of the 
1st day of December, 1949, by and between The Board of 
Governors, Naval Gun Factory Cafeterias, hereinafter 
identified and referred to as ‘The Board’, and M. &. M. 
Restaurants, Inc., hereinafter identified and referred to 
as ‘The Concessionaire’, 

7 I 

“WITNESSETH THAT: 

“WHEBEiS, the Board, established by order of the 
Superintendent, Naval Gun Factory, Washington, D. C., 
has been given the authority, duty or power to negotiate 
contracts for the operation of cafeterias and food services 
in the Naval Gun Factory, Washington, D. C., subject to 
the approval of the Superintendent, Naval Gun Factory; 

“Whereas, the primary objective of the Board is 
10 to provide employees of the Naval Gun Factory, 
Washington, D. C., with a variety of wholesome, 
appetizing and nourishing food, available at convenient 
locations in the Naval Gun Factory at the most reasonable 
cost consistent with good management, thereby promoting 
the health, morale and welfare of said employees, and to 
attain that objective it is necessary for the Board to im- j 
pose certain terms, conditions and limitations upon the | 
Concessionaire to operate cafeterias and food services in 
the said Naval Gun Factory; j 

“Whereas, the Concessionaire, having special knowledge I 
and capability in the operation of cafeterias and food 
services, has solicited the concession of the right, privilege 
and authority to operate, as an independent contractor, the j 
certain cafeterias and food services, hereinafter described, i 
in the Naval Gun Factory, Washington, D. C., is agreeable I 
to the terms, limitations and conditions deemed necessary j 
and proper by the Board, and is deemed able and fit to j 
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operate such cafeterias and food services in such manner 
as to promote the health, morale and welfare of the em¬ 
ployees of the Naval Gun Factory, Washington, D. C., and 
“Whereas, the board has decided to accept the proposal 
of the Concessionaire, and to grant the privilege or right 
to operate, as an independent contractor, the certain 
cafeterias and food services in the Naval Gun Factory, 
Washington, D. C.; 

“Now, Therefore, in consideration of the 
10-A premises, the agreements, covenants, privileges and 
undertakings each with the other, and of the sum 
of one dollar ($1.00) in hand paid by each to the other, the 
receipt whereof is hereby acknowledged, The Parties 
Hereto, respectively on behalf of themselves and their 
heirs, personal representatives, successors and assigns, 
Agree and Undertake That: 

“Article I. Grant of Concession 

“(a) Subject to the conditions, limitations and pro¬ 
visions hereinafter set forth, the Board authorizes, em¬ 
powers and grants the privilege or right unto, the Con¬ 
cessionaire to operate the certain cafeterias and food 
services in the Naval Gun Factory, Washington, D. C., 
described, named and set forth on the list attached hereto 
and marked ‘Appendix A’, which shall be taken and con¬ 
sidered a part hereof. For convenience, the cafeterias 
and food services shall be referred to hereinafter as ‘The 
cafeterias and food services.’ 

“(b) The Board shall have the right at any time to 
direct a change in the location or size of any one or more 
of the above named cafeterias and food services, or to 
direct the closing of any one of the same; and nothing 
herein contained shall be construed as affecting or restrict¬ 
ing the right of the Board or the Superintendent to direct 
the opening or operation of any other cafeteria and food 
service in the Naval Gun Factory, Washington, D. C., or 
to contract with another or others to open or operate the 
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same, it being expressly understood that the con- 
10-B cession hereby granted runs only to the cafeterias 
and food services named, that no right or priority is 
involved in respect to any operations at any other location 
or locations.” 

• •••••*••• 

11 Cross Examination 

By Mr. Guervitz: 

Q. Mr. McKaye, on this Plaintiff’s Exhibit No. 2, you 
stated that this was executed after the action was brought. 
Could you explain when it was executed, and I refer to 
the supplemental agreement! 

Mr. Hilland: If Your Honor please, that calls for the 
mental processes of the witness and, moreover, the contract 
speaks for itself. 

The Court: Overruled. This is cross examination: 

12 By Mr. Guervitz: 

Q. Would you explain why this was executed, and speak 
so the jury can hear you! A. The supplement was merely 
to explain certain conditions in the contract, the 1949 con¬ 
tract. That was to cover vending machines, and that sort 
of thing, which was not stated in there. However, it did 
not outline it in so many words. However, it does say 
future services, and future services would include coffee 
or anything served in the cafeteria. 

Mr. Hilland: I object and ask that it be stricken out. 

The Court: Yes. 

Mr. Hilland: I ask that it be stricken. 

The Court: That part will be stricken out which gave 
a definition for future services. That is what you had in 
mind, wasn’t it, Mr. Hilland! 

Mr. Hilland: Yes, sir. 

Mr. Guervitz: Will you see if you can speak a little 
louder and slower! 

The Court: Make your answers responsive and don’t 
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go beyond the question. 

The Witness: Yes, sir. 

By Mr. Guervitz: 

Q. Again I will state the question. You stated 
13 this Plaintiff’s Exhibit 2, supplemental agreement, 
was executed after the claim was made upon M & M 
Restaurants? A. That is correct. 

Q. You stated also that you had a reason, on direct 
examination. What was the reason that was entered into? 

Mr. Hilland: I object. 

The Witness: To clarify certain conditions. 

Mr. Hilland: If the Court please, I object. That calls 
for the mental processes of the witness. That is all. 

The Court: Overruled. 

The Witness: That was to clarify certain clauses and 
conditions contained in the original contract. 


I 


16 Thereupon, 

James H. Bowen 

was called as a witness on behalf of the plaintiff and, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Will you state your name, address, age and occupa¬ 
tion? A. James H. Bowen, 7601 Glennon Drive, Bethesda, 
Maryland. I am president of the Washington Kwik-Kafe 
Services, being a corporation. 

Q. How long have you been president of Kwik-Kafe 
Services, Inc.? A. Since its inception in 1951. 

Q. And you still are? A. I still am. 

Q. Early in 1951—strike that. 

What is the business of the Washington Kwik- 

17 Kafe Services, Incorporated? A. It owns and 
operates coffee vending machines. 


i 
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Q. Automatic machines! A. We make automatic 
machines, yes, maintain and operate them. 

Q. On what location does it own and operate such 
machines! A. We have machines in various base loca¬ 
tions and in Government buildings. 

Q. In the early part of 1951 did anyone on behalf of 
the plaintiff corporation enter into negotiations with any 
of the officials of the United States Naval Gun Factory in 
Southeast Washington looking toward the installation of 
coffee vending machines in the Naval Gun Factory! A. 
Yes. 

Q. And who entered into those negotiations on behalf of 
the plaintiff corporation! A. Myself and Mr. Clark, who 
was at that time general manager. 

Q. What was Mr. Clark’s full name! A. Woodrow L. 
Clark. 

Q. And what was his capacity with the plaintiff cor¬ 
poration! A. He was general manager of the corporation. 

Q. Do you know where he is at the present time! A. I 
do not. 

18 Q. Have you tried to locate him! A. Yes. 

Q. When did those negotiations begin! A. During 
January, 1951, we made some preliminary negotiations. 

Q. And with whom did they begin! A. We first talked 
to Commander Neyman as Board member. 


Q. How long did those negotiations continue! A. They 
continued from January up until the date of the contract, 
September 11, 1951. 

Q. In the latter part of June or the early part of July, 
1951, did you have any conversation with Mr. James P. 
Minot of the Naval Gun Factory! A. Yes. 


19 By Mr. Hilland: 

Q. As a result of that conversation with James P. Minot 
did you and Mr. Clark do anything, and if so, what? 
A. We were instructed by Mr. Minot— 
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Mr. Guervitz: I object. 

The Court: There it is right away. Don’t let the witness 
go beyond the question. 

You will ignore that, members of the jury. 

The question was, did you do anything? 

The Witness: We did. 

By Mr. Hilland: 

Q. All right, what did you do? A. We contacted Mr. 
McKaye. 

Q. Where? A. In the Naval Gun Factory. 

Q. At that time did you know Mr. McKaye? A. We did 
not, no, sir. 

Q. Did you and Mr. Clark know who he was? A. No, 
sir. 

20 Q. And where did you contact him? A. At his 
office in the Naval Gun Factory. 

Q. And when you say “his office,” whose office do you 
mean? A. That is the M & M Restaurants, Incorporated. 

Q. Now, can you fix the time you and Mr. Clark con¬ 
tacted him in the office of the M & M Restaurants in the 
Naval Gun Factory? A. It was in the latter part of June 
or early part of July, 1951. 

Q. And who was the person at the time of your first 
contact? A. Mr. Burns and Mr. McKaye. 

Q. When you say Mr. Burns, to whom do you refer? 
A. That is Mr. Peter Burns, and we discussed with Mr. 
McKaye in the course of the conversation. 

Q. And who else was present? A. Those are the only 
two I remember. Mr. Baker may have been in and out 
of the office, I don’t remember. 

Q. And who was with you? A. Mr. Clark was with me. 
Q. Did you have a conversation with Mr. McKaye at 
that time and place? A. I did. 

21 Q. State the conversation. A. We told Mr. 
McKaye that we had come in to see him at the— 

Mr. Guervitz: You Honor, when he says “we” I would 
like to know which of the two men is talking. 
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The Court: Yes. You state when you are speaking, you 
have to be specific, and when Mr. Clark is speaking. 

The Witness: Well, I conducted the conversation for the 
most part. I told Mr. McKaye that we had been sent to 
see him by Mr. Minot relative to the vending machines in 
the Navy Yard. I told Mr. McKaye that inasmuch as I 
had already dealt with several people at the Navy Yard 
from Commander Neyman through the Board of 
Governors, who purported to have authority to make a con¬ 
tract, I would like to know who I was dealing with now. 

So I was asking Mr. McKaye what his authority was 
for entering into a contract. He told me that M & M 
Restaurants, Incorporated, had exclusive rights for sale 
or vending beverages in the Gun Factory, and I said, ‘ ‘Mr. 
McKaye, your word is not adequate in the matter. What 
is your authority for that statement?” 

And he got out this contract, the blue backed paper 
contract. 

The Court: Here it is if you want it. 

By Mr. Hilland: 

Q. And when you say he got out this contract— 
22 A. I never saw it at this time. 

Q. How can you identify it? A. It was a contract 
with a blue back. 

Q. This Plaintiff’s Exhibit 1? A. Yes. 

Q. And where did he get it? A. He got it out of his 
file. 

Q. And what did he do? A. He riffled through it and 
came to some paragraphs and said: 

“This is my authority, full authority for exclusive rights 
in the Gun Factory.” 

I asked to see contract and he said: 

“No, you don’t see the contract.” 

I said, “Mr. McKaye, I have dealt with so many people 
who purport to have authority to contract that way I just 
can’t take your word for the matter.” 

He asked me would I take Mr. Minot’s word. Mr. Minot 
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was at that time chairman of the Board of Governors, and 
the chairman of the committee with whom I had negotiated 
to come into the Yard to start with, and who had referred 
me to Mr. McKaye. I stated yes, that I would, and he 
called Mr. Minot on the phone and Mr. Minot assured me 
that Mr. McKaye and M & M Restaurants did have 
exclusive authority— 

Mr. Guervitz: Objection to this, Your Honor. 

23 The Court: Does this witness make Mr. McKaye 
his agent to speak for him? 

Mr. Guervitz: All right. 

The Court: Do you still object? 

Mr. Guervitz: No. 

The Court: Very well. Go on. 

The Witness: He told me that M & M did have exclusive 
rights under their contract, and that I would have to make 
a contract with the M & M corporation in order to come 
into the Gun Factory. 

I asked Mr. Minot if he would give me that statement 
in writing. He said that he would. He has never done 
so. 

It was on the basis of that statement by Mr. McKaye, 
confirmed by Mr. Minot, that we entered into a contract 
with M & M Restaurants in September. 


By Mr. Hilland: 

Q. I show you Plaintiff’s Exhibit 3 and ask you if that 
paper bears your signature? A. It does. 

Q. And are you familiar with the other signature on it? 
A. That is the signature of Mr. McKaye of M & M 
24 Restaurants. 

Mr. Hilland: I offer it in evidence, Your Honor. 
Mr. Skutch: May I see it? No objection. 

The Court: It will be received. 

(Thereupon document identified by the witness was by 
the Court received in evidence as Plaintiff’s Exhibit No. 3.) 
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By Mr. Hilland: 

Q. Now, Mr. Mowen, on what date was that contract 
marked Plaintiff’s Exhibit 3 executed and delivered? 

A. September 11, 1951. j 

Q. As a result of that contract, or pursuant to that 
contract, did the plaintiff place any of its coffee vending 
machines in the United States Naval Gun Factory in 
Washington? A. Yes. 

Q. How many? A. A total of 17. 

Q. And do you remember when those were first put in? j 
A. In September and October. 

Q. Of what year? A. Of 1951. 

Q. After that were commissions paid to M & M 
Restaurants, Incorporated? A. We paid them a 
25 monthly commission on the preceding month’s gross 
sales. 

Q. And what rate? A. At the rate of 25 percent of the 
gross. 

Q. And how much did those commissions total? A. They 
totalled over $12,000 for the period of a little over 12 j 
months. 

Q. Does it refresh your recollection that there was 
$12,436.58? A. That is correct. That included, however, 
some fees we paid, I believe. 

Q. What kind of fees? A. They were for water and 
electrical charges. 

Q. Now, can you give us a breakdown, what portion 
of this represented water and electrical charges? A. That j 
was at the rate of $1.80 per month per machine. 

Q. $1.80 per month per machine? A. Yes. 

Q. And for how many machines? A. We paid it as the j 
machines were installed to the total of 17 machines over ! 
the period. 

The Court: You drop your voice. I can’t hear you, 17 
machines what? 

The Witness: Over the total period we were there. 
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By Mr. Hilland: 

26 Q. From the books and records yon have with 
you, can you tell us what sums in these figures listed 

in the bill of particulars represents fees for water and 
electricity? A. I can, yes. 

Q. All right. Where are those? A. In my brief case. 
The Court: Do you expect the jury to remember these 
various figures and interest from the various dates, if you 
are entitled to a judgment at all? 

Mr. Hilland: If we can have the bill of particulars they 
could because the bill of particulars shows the dates and 
specific amounts. 

The Witness: May I ask—I have them in detail here but 
it will take some time to pick them out of the cash book, 
but $1.80 a month for 17 machines would be accurate. 

The Court: It would be what? 

The Witness: It would be accurate. 

By Mr. Hilland: 

Q. And for how many months would that be? A. For 
12 months. 

Q. That would be 13 months, approximately, wouldn’t 
it? A. I don’t think we paid but for 12 months, as I 
remember it. 

Q. Twelve months? A. Yes, sir. 

27 Q. So it is 17 times $1.80 a month for 12 months? 
A. Yes. 

Q. And does the rest of what you paid represent com¬ 
missions? A. That is correct. 

Q. Twenty-five percent? A. That is correct. 


By Mr. Hilland: 

Q. I show you what has been marked Plaintiff’s Exhibit 
4 and ask you whether or not you can identify the signature 
on that letter? A. I can. 

Q. And whose signature is it? A. That is W. L. Clark, 
our general manager. 


t 
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Q. And his connection with the company at that time 
was what? A. General manager. 

28 The Court: Of what? 

The Witness: Washington Kwik-Kafe Services. 
Mr. Hilland: I offer it in evidence. 

Mr. Guervitz: No objection. 

The Court: Received. You may read it to the jury. 

(Thereupon copy of letter dated July 15, 1951, was by 
the Court received in evidence as Plaintiff’s Exhibit 
No. 4.) 

Mr. Hilland: This is a document, photostat, on the letter¬ 
head of Washington Kwik-Kafe Services, 7353 Wisconsin 
Avenue, Bethesda 14, Maryland; dated July 3, 1951. 

“Mr. Denver E. McKaye, President, 

M & M Restaurants, Inc., 

U. S. Naval Gun Factory, 

Washington 25, D. C. 

“Dear Mr. McKaye: 

“Having been advised by Mr. James P. Minot, Chairman 
of the Board of Governors of the U. S. Naval Gun Factory 
that your firm holds an exclusive contract for the sale of 
both food and beverage within the Naval Gun Factory 
and having confirmed this in our recent conversation with 
you, we are desirous of installing Kwik-Kafe Coffee Vend¬ 
ing Machines within the Gun Factory on a basis of 10 cents 
per cup, with the understanding that we will pay to your 
firm a commission of 25 per centum of the gross 

29 receipts. Such commission being based on the 
monthly reading of the sealed meter contained in 

each machine. 

“Further, that you will furnish without cost, adequate 
storage space for all commodities used within the Yard 
as well as the use of tubs for the proper sterilization of 
our canisters and other such equipment That all commodi¬ 
ties used will be from our inventoried stock held within such 
warehouse. 
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“We will service our machines daily and endeavor to 
keep them as clean as possible and subject at all times to 
any bacteria tests that Navy Department or the Health 
Authorities of the District Government may care to 
conduct. 

“In order to maintain the machines profitably it is 
necessary that they be placed on locations that will result 
in. the sale of from 200 to 300 cups of coffee per day from 
each machine. 

“It is understood that we will pay $1.80 per month for 
each machine installed to cover the cost of electric current 
and water used. Also that material and labor cost in¬ 
volved in supplying electric and water outlets at the time 
on installation will be borne by us. 

“This letter is simply touching upon the basic condi¬ 
tions agreed to in our conversation as we realize 
30 that details will have to be worked out later. 

“On the above basis we would like to install our 
machines as quickly as is possible and in such number as 
will properly service the Yard. 

“Awaiting advice from you and assuring you that we 
wish to cooperate with you in every way, 

“Very truly yours, 

“W. L. Clark, 

“General Manager.’* 

The Court: Is that the same Clark that was referred 
to as Woodrow Clark T 

Mr. Hilland: Yes, Your Honor. 

The Court: I see. 

By Mr. Hilland: 

Q. Mr. Bowen, was this letter written by Mr. Clark 
before or after the conference you and he had with Mr. 
McKaye in his office in the presence of Mr. Burns? A. 
After the conference. 


31 


Mr. Hilland: Plaintiff rests. 




21 


33 Thereupon, 

34 James Porter Minot 

was called as a witness on behalf of the defendants and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Guervitz: 

Q. Mr. Minot, will you give your full name and address, 
sir? A. What was your question? 

Q. Your full name and address. A. James Porter Minot, 
4702 Twenty-fifth Street, Mount Ranier, Maryland. 

Q. Where are you employed, Mr. Minot? A. I am 
master mechanic, public works, Naval Gun Factory. 

Q. How long have you been employed there? A. I have 
broken time there, a total right now to date about 26 years. 

Q. Now, Mr. Minot, calling your attention to the 1st 
of January, 1951, were you connected with any particular 
Board at the Navy Yard? A. I was serving on the Board 
of Governors at that time. 

Q. And what was your position on the Board of 
Governors? A. The Board of Governors originally 

35 was formed of four employees, and a secretary- 
treasurer which was a fifth. Each year an employee 

would step up one step higher until in his four years he 
became chairman of the Board of Governors, and the last 
year I was serving on the Board I was chairman of the 
Board of Governors. 

Q. What was the last year you served on the Board? 
A. I believe it was 1951, sir. 

Q. Were you chairman of that Board from January 1, 
1951, on to the end of the year? A. I think that is correct, 
sir. 

Q. Now, who were the other members of the Board in 
1951? A. Mr. Green, Mr. Burns I think was secretary- 
treasurer at that time, and Mr. Fry. 
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Q. Now, Mr. Minot, was Mr. J. L. Walsh also a member 
of the Board! A. That’s right. 

36 Q. Who were these members of the Board! What 
positions do they hold in the Naval Gun Factory! 

A. Mr. Walsh is master electrician in the Naval Gun 
Factory. 

Mr. Green at that time I believe was production engineer. 
He used to be master mechanic at that time but now he is 
the production engineer, I think, of his section. 

Q. And Mr. Fry! A. Mr. Fry is the same as Mr. Green, 
at the time, he was master mechanic. 

Q. And Mr. Burns! A. Mr. Burns was secretary- 
treasurer. 

Q. What was his position! A. He was a clerk, I think 
a GS about 11, I believe. 

! Q. Now, what was the function of the Board! What 
function did the Board have in connection with the opera¬ 
tion of certain things in the Navy Yard! A. The Board 
of Governors assisted the Superintendent in the handling 
of all food services. They were a bumper between him 
and all complaints, adjustment of prices and the better¬ 
ment and improvement of food services in the Naval Gun 
Factory. They represented the Superintendent. 

Q. Did the Board of Governors have the right to make 
contracts for concessionaires! A. They had a right 

37 to make contracts subject to the Superintendent’s 
approval. I mean by that that the Superintendent 

approved all their decisions. 

Q. Did the Board of Governors have the right to make 
—strike that. 

Mr. Hilland: If Your Honor please, I think their 
authority is a matter of record in the Naval Gun Factory, 
and that is the best evidence of what their authority was. 

The Court: If the authority is written, of course the 
written document is the best evidence. 


23 


By Mr. Guervitz: 

Q. I show you Plaintiff’s Exhibit 1 and ask you to look 
at this and see if you can recognize those signatures. 
A. Yes, sir. 

Q. And whose signatures are they? A. Mr. Green, Mr. 
Walsh, mine and Mr. Fry and Mr. Burns. 

Q. And were they members of the Board of Governors 
at that time? A. At that time, yes, sir. 

Q. Now, do you recall ever having met a Mr. Bowen 
who was connected with Kwik-Kafe Services? A. I met 
him once out in Bethesda, yes, sir. 

Q. When was that? A. We went out there to look at 
some machines with Mr. Clark. 

38 Q. Which Mr. Clark? A. I couldn’t recall his 
initials, sir; Mr. Clark. 

Q. Connected with— A. The Kwik-Kafe at that time. 
He seemed to be more or less in charge of details, doing 
the talking. I met Mr. Clark out in Bethesda in a big 
frame house. 

Q. Is that the gentleman you met (indicating) speaking 
of Mr. Bowen? A. Yes, sir, I do remember him. It has 
been say five years ago when I first seen him? 

Q. Do you recall when it was you went out there? 
A. We were looking at machines. 

Q. I asked you, do you recall when? A. No, sir, it was 
prior to putting any of the machines in the Yard. 

Q. How long prior? A. I would say three months prior 
to the machines going in the Yard. 

Q. Did you have any conversation with Mr. Bowen at 
that time? A. Other than looking through the place he 
had, and had a cup of coffee in one of the machines he had 
there. That is the first time I met him. 

Q. Prior to that had you met Mr. Clark? A. Yes, 
sir. 

39 Q. When was that? A. I don’t recall the exact 
date, but Mr. Clark was in the Yard more or less 

trying to talk our people into the machines. 
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Q. When did you first talk to Mr. Clark, do you recall? 
A. No, sir. I met Mr. Clark first through Mr. Thompson 
who was working in supply. 

Q. When was that? A. That was prior to putting the 
machines in the Yard. 

Q. How long prior? A. About two or three months 
prior. 

Q. Just about the time you met Mr. Bowen? A. No. I 
met Mr. Clark, and then about two or three weeks later, 
I would say, Mr. Bowen. 

Q. Where did you see Mr. Clark? A. In the Naval Gun 
Factory. 

Q. And did you have a conversation with Mr. Clark? 
A. Yes. 

Q. What was the purpose of talking with Mr. Clark? 
A. To see if he could interest the Board of Governors to 
put the coffee machines in the Yard. And at that time 
I was bitter against the coffee machines, and they were 
trying to sell me on the idea. 


48 Q. Did you ever tell Mr. Bowen that; did you tell 
Mr. Bowen or Mr. Clark that the M & M Cafeteria 
people had an exclusive contract with you for the food 
concession in the Navy Yard? A. Yes, sir. 

Q. When did you tell them that? A. When we first 
started talking about coffee machines, sir. 

Q. What was the reason of your stating that? 

Mr. Hilland: I object to that. It calls for the mental 
processes of the witness, Your Honor. 

The Court: I sustain the objecton. You can ask him if 
it is a fact. You can ask him if they do. 

By Mr. Guervitz: 

Q. Is it a fact that M & M Cafeteria have an exclusive 
right? 

Mr. Hilland: I object. The contract is in evidence and 
it speaks for itself. 
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The Court: They may have gotten the exclusive right 
other than through the contract. I am not concerned 

49 with the admissibility, however. If the M & M were 
given an exclusive right by this Board of Governors 

in some manner other than the contract, he should go on 
and testify, not in contemplation of the contract, but was 
it ar fact, Mr. Witness? 

The Witness: Yes. 

By Mr. Guervitz: 

Q. Was it a fact that the M & M were given the exclusive 
right to food concession in the Navy Yard? A. Yes. 

The Court: Now, develop it, whether it was given 
verbally, or in writing, or how. 

By Mr. Guervitz: 

Q. Was that given by contract, verbally or written, or 
how? A. It was a contract, sir. 

Q. And how about any other writings? 

The Court: No, no. Ask what contract. 

By Mr. Guervitz: 

Q. What contract? A. The contract was drawn up by 
the Board of Governors and signed by M & M. 

The Court: Show him No. 1, if that is the contract he 
refers to. 

By Mr. Guervitz: 

50 Q. Is that the contract you refer to? A. That’s 
right, sir. 

The Court: Now, is that the interpretation placed on 
it by the parties? 

The Witness: Yes, sir. 

Mr. Guervitz: That is all 

Cross Examination 

By Mr. Hilland: 
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52 Q. As I understand it, yon said that the Board of 
Governors receives 2 percent, what you called a 

2 percent take, on the food and beverages sold? A. Right. 
Q. Is that what it receives from M & M 

53 Restaurants? A. Yes, sir. 

Q. Is it all it receives? A. Yes. 

Q. And that 2 percent is figured on what, their gross 
or net sales? A. Gross. 


69 Thereupon, 

Denver E. McKaye, 

being recalled as a witness on behalf of the defendants, 
and having been heretofore sworn, was examined and 
testified as follows: 

Direct Examination 

By Mr. Skutch: 

70 Cross Examination 

By Mr. Hilland: 


72 Mr. Hilland: Now, I want to ask this witness 
a question I overlooked. Your Honor. 

The Court: Very well. 


76 By Mr. Hilland: 

Q. Mr. McKaye, isn’t it a fact that there were various 
other kinds of automatic vending machines in various other 
locations— 

Mr. Skutch: We have an objection, I understand. Your 
Honor. 

The Court: Yes. Finish your question, Mr. Hilland. 
Mr. Hilland: I will come to that 
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By Mr. Hilland: 

Q. (Continuing) —in the United States Naval Gun 
Factory, Southeast Washington, during' the latter part 
of 1951. 

Mr. Skutch: Objection. 

The Court: The date isn’t relevant. I think you said 
the representation was made the latter part of June or 
1st of July. 

Mr. Hilland: I will put it this way: 

By Mr. Hilland: 

Q. From the latter part of June, 1951, to the last of 
October, 1952? 

Mr. Skutch: Objection. 

The Court: Sustained. The representation was made, 
as I understand it, Mr. Hilland, the latter part of June or 
early part of July. 

Mr. Hilland: I will fix it at that time. 

77 By Mr. Hilland: 

Q. In the latter part of June, 1951, or early part of 
July, 1951, were there other kinds of automatic vending 
machines from which were dispensed cakes, candies and 
cookies? A. Yes, there were, sir. 

Mr. Skutch: Objection. 

The Court: Overruled. 

The answer is yes? 

The Witness: Yes, there were, sir, but— 

By Mr. Hilland: 

Q. Now— 

Mr. Skutch: Let the witness finish his answer. He said 
“but”— 

The Court: He has answered the question. You can 
take it up on redirect. 


By Mr. Hilland: 

Q. Mr. McKaye, what companies had those vending 
machines in the Gun Factory at that time! A. What type 
of machines are you speaking of now, sir? 

Q. The kind you just testified about. A. You mean 
beverage or all type, cigarette machines and all kinds? 

Q. Take cakes and candies. 

The Court: No, don’t go getting cigarettes. 

78 By Mr. Hilland: 

Q. Take cakes and candies. A. Cakes and candies, pea¬ 
nuts, cigarettes and soft drinks? 

Q. Talking about anything to eat. A. I think Macke has 
some, sir, in the Yard. 

Q. Who else? A. I don’t recall. 

Q. Is that G. B. Macke? A. Yes. 

Q. Isn’t it a fact that G. B. Macke’s contract for vending 
machines that it had, or he had at the Gun Factory were 
there under contract directly with the Board of Governors 
of the United States Gun Factory Cafeterias? A. There 
were two contracts. The Board of Governors had some 
machines under their personal jurisdiction contract, but 
the majority of them came under Mr. Macke’s and M & M 
Restaurants. 


86 Thereupon, 

Denver E. McKaye 

was called as a witness on behalf of the defendants and, 
having been heretofore duly sworn, was examined and 
testified as follows: 

87 Direct Examination 

By Mr. Skutch: 

Q. Mr. McKaye, you testified yesterday that you are 
president of the M & M Restaurants, Inc., one of the 
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defendants in this case, and you were in July, 19511 
A. That is right 

Q. Talk so the jury can hear you, please. A. Yes, sir. 

Q. And you are one of the defendants in this case? 
A. That’s right. 

Q. Do you recall a conversation with Mr. Bowen and 
Mr. Clark in July, 1951, on the subject of the installing of 
these Kwik-Kafe vending machines in the Naval Gun 
Factory? A. I do. 

Q. Would you tell us to the best of your recollection 
what questions were asked of you by Mr. Bowen, and 
what your answers were with respect to the installation of 
these machines in the Navy Yard? A. Mr. Bowen asked 
me what our position in the matter was, and I explained to 
him we had a contract covering the cafeteria and food 
service in the Navy Yard, and he asked to see the contract. 

Q. Let me interrupt you. When you are referring to 
the contract, are you talking about this document 
which has been marked Plaintiff’s Exhibit No. 1? 
88 A. That’s right. 

Q. He asked you whether you had a contract? 

A. Yes. 

Q. What was your answer? A. I told him we had a 
contract, and he said he would like to see it I went to the 
file, or had Mr. Breeden get it out, and held it up and he 
said he would like to see it. I said I thought we should 
have the permission of the Board of Governors before 
showing the contract. 

Q. Did you have any further conversation with him? 
A. He did ask if he could talk to Mr. Minot, who was 
chairman of the board at the time, and I stated I would 
be glad to get him on the phone, and I did. 

Q. And he talked to Mr. Minot in your presence? 
A. Yes. 

Q. Do you recall any questions Mr. Bowen asked Mr. 
Minot after you got Mr. Minot on the telephone? A- 
asked Mr. Minot if we had a contract with the Board, and 
he was evidently stating— 
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Q. Don’t tell ns that because you don’t know what he 
said, but what Mr. Bowen said. A. He asked Mr. Minot if 
we had a right to accept from people bids— 

Q. But you don’t know what Mr. Minot said? 
A. No. 

89 Q. Now, at any time Mr. Bowen and Mr. Clark 
were there did you tell Mr. Bowen or Mr. Clark 
that the M & M Restaurants, Inc., had anything exclusive 
vitji the Naval Gun Factory? A. I never mentioned that 
word “exclusive” at any time. 

Q. Did you mention the nature of the document, after 
getting it out of the file? A. That it covered certain 
buildings which were outlined. 


96 Q. Now, to return for a moment, in this tele¬ 
phone call you say Mr. Bowen made in your office 
to Mr. Minot, did you hear the word “exclusive” used by 
Mr. Bowen of the telephone? A. No, I did not 
Q. Was that statement used by you at any time in con¬ 
nection with your discussions with Mr. Clark or Mr. Bowen? 
A. It never was used. 


100 By Mr. Hilland: 


102 Q. Now, isn’t it a fact that when Mr. Clark and 

103 Mr. Bowen came into your office on this occasion 
early in July, 1951, that Mr. Bowen asked you who 

you were? A. No, Mr. Clark introduced me as the 
president of the M & M to Mr. Bowen. 

Q. Now, on this occasion didn’t Mr. Bowen ask you 
what your authority was? A. He asked if we had a 
contract and I explained to him that we did have a contract. 

Q. Didn’t you on this occasion tell Mr. Bowen and Mr. 
Clark that if Washington Kwik-Kafe Services wanted to 
get those machines into the Gun Factory it would have to 
do so through you with a contract with the M & M 
Restaurants? A. Not in those words. 

Q. In what words did you say that? A. That we had the 
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contract and the coffee machines, inasmuch as they were 
competing against onr cafeterias, were— 

Q. Didn’t yon tell them if they didn’t have a contract 
with you they couldn’t get their machines in there? A. I 
didn’t say that in those words. 

Q. What did you say. A. That any contract would have 
to be a subcontract under our contract, with the Board of 
Governors’ approval. 


104 By Mr. Hilland: 

Q. Now, I believe you testified on direct examination 
that Mr. Bowen did ask you what your authority was and 
you said you had a-contract? A. That is correct. 

Q. And then you went to your file and you got out 

105 the contract, didn’t you? A. That is right. 

Q. And you held it in your hand? A. That’s 

right. 

Q. And it was that blue covered contract which- is 
Plaintiff’s Exhibit No. 1, is that correct? A. That’s right. 

Q. And Mr. Bowen asked you to see it, didn’t he? 
A. I held it out to Mr. Bowen, and I told him at the same 
time that I felt I should have authority from the Board 
of Governors before I gave him the contract to read. 

Q. Now, Mr. McKaye, will you answer the question? 
Didn’t he ask you to see it? A. I held it out to him in my 
hand and he didn’t take it, and at the same time I explained 
to him the Board of Governors had to give approval 
Q. Do you say you offered it to him and at the same 
time said he couldn’t see it without the authority of the 
Board of Governors? A. I offered it to him and he didn’t 
take it. 

Q. Then you both showed it to him and told him that he 
couldn’t see without the authority of the Board of 
Governors? A. I showed him we had a contract. 

Q. Isn’t it a fact that you were standing some five 

106 or ten feet across the room from Mr. Bowen? 





32 


A. No. We were within two feet of each other, three feet 
of each other. 

Q. Yon didn’t show him the contract at that time, did 
you? A. Yes, I held it np. 

Q. I mean yon didn’t let him read it? A. No, I didn’t. 

Q. And yon didn’t read any part of the contract to himt 
A. No, I didn’t. 

Q. On direct examination didn’t yon say yon didn’t show 
him the contract or offer to show him the contract becanse 
yon thought yon should have the permission from the 
Board of Governors? A. To my knowledge I held the 
contract out to him, and at the same time I told him I 
should have permission from the Board of Governors. 

Q. Why did yon think yon had to have the permission 
from the Board of Governors? A. It is good business. 

Q. Yon had the contract, didn’t yon? A. Yes, but it is 
still good business. 

Q. Yon had the right to show it to him? A. I don’t 
know that I did. 

107 Q. Yon didn’t show it to him? A. That’s right. 

Q. Yon heard Mr. Minot’s testimony yesterday, 
did yon not, in which he said he did tell Mr. Bowen and 
Mr. Clark that the M & M did have exclusive contract for 
food and beverage in the Navy Yard? 

Mr. Skutch: I object. 

The Court: Overruled. 

The Witness: What Mr. Minot told Mr. Bowen didn’t 
necessarily mean what we said. 

By Mr. Hilland: 

Q. Yon heard Mr. Minot’s testimony,, didn’t yon? 
A. Yes, sir. 

Q. And yon admitted on direct examination this morn¬ 
ing, did yon not, that yon called Mr. Minot on the phone, 
and after yon got him on the phone yon had Mr. Bowen 
speak to him in your presence on the phone? A. That is 
merely for the right to subcontract. 



Q. So your testimony is that all Mr. Bowen had 
108 yon call Mr. Minot for was to get confirmation that 
you had a contract? A. That is correct 

Mr. Guervitz: Objection. That is not his testimony. •' 

Mr. Hilland. That is just what he said. 

The Court: Overruled. But it is repetitious. I think 
you have gone into it three or four times. \ 

By Mr. Hilland: / j 

Q. When that call occurred you had gotten out the con¬ 
tract and then called Mr. Minot on the phone and put 
Mr. Bowen on the phone, is that correct? 

Mr. Guervitz: Object, it is still repetitious. 

The Court: Overruled. 

The Witness: I got the contract and handed it back to 
Mr. Breeden, who got it from the file, and then Mr. Bowen 
asked if I would call Mr. Minot, which I did. 


109 Q. Is it your testimony, Mr. MeKaye, that Mr. 

Bowen asked Mr. Minot there, did you have a con¬ 
tract? A. No, to confirm the right to subcontract for 
coffee machines. . 

• ••••••••• 

' 4 i 

Q. Now, the M & M Restaurants pays the Board of 
Governors 2 percent? A. Two percent of the gross sales. 

Q. And out of the 25 percent received from Washington 
Kwik-Kafe Services, M & M Restaurants Company paid 
the Board of Governors 2 percent? A. That’s right. 

Q. And the M & M Restaurants, Inc., received the 
difference of 23 percent? A. That’s right 


114 The Court: Any rebuttal? 

Mr. Hilland: Yes, Your Honor. 

Mr. Bowen, will you take the stand, please? 
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Thereupon, 

James H. Bowen 

a witness heretofore called on behalf of the plaintiff, being 
recalled, was examined and testified further as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Mr. Bowen, when did you learn about the terms 
115 of Plaintiff's Exhibit 1, that blue backed contract? 
Mr. Skutch: Objection, Your Honor. 

The Court: Overruled. 

The Witness: I learned something about it not long after 
we were out of the Gun Factory, in either October or 
November, 1952, I learned that they did not have the 
exclusive— 

Mr. Skutch: Objection. 

The Court: Objection sustained as to that. 

Mr. Skutch: I move the answer be stricken. 

The Court: The last part, yes. 

By Mr. Hilland: 

Q. When did you first actually read that contract? 
A. In the office of the defendants' attorneys several weeks 
ago. 

Q. Several weeks ago, this year? A. This year. 


120 Mr. Hilland: Will Your Honor indulge me just 
a minute while I talk to Mr. Bowen? 

Plaintiff rests, Your Honor. 

Mr. Guervitz: Defendants rest. Your Honor. 

The Court: The jury will retire to the jury room while 
counsel take up some legal matters. 

(Thereupon the jury retired to the jury room.) 

The Court: All right, gentlemen, do you wish to renew 
your motion for a directed verdict? I assume you do. 
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Mr. Guervitz: Yes, sir. 

The Court: I will hear you. 

(Argument had.) 

The Court: I feel that unless counsel on the other side 
has some views that I should submit the case on the 
question of nominal damages, I shall decide I should direct 
a verdict 

Do you have any such views, Mr. Guervitz t 

Mr. Guervitz: Not at alL 

The Court: I am not surprised. 

121 Bring the jury in. 

I do appreciate the assistance you have given me. 

Mr. Hilland: 1 assume we have shown our position in 
the record and I don’t have to take an exception. 

The Court: No. If it will help you to take an exception, 
you may take it. 

(Thereupon the jury was returned into the courtroom.) 

The Court: Members of the jury, when a case is tried 
by a jury there frequently arises at the dose of the 
plaintiff’s case, and at the dose of the entire case, a 
question'of law as to whether the case should be submitted 
to the jury for decision. In passing on that question of 
law the Judge is required to give to the evidence of the 
plaintiff every reasonable construction, and every favor¬ 
able construction, and apply every legitimate inference 
that it can to the evidence in favor of the plaintiff. If the 
evidence so considered, giving it the benefit of those in¬ 
ferences, is such that reasonable men might differ as to the 
result, it is a question for the jury. 

But if, on the other hand, no reasonable man could differ 
as to the result, that is a question of law for the Judge. 

In this case I have come to the conclusion, after hearing 
counsel fully, that this is a case where it is a 

122 question of law for the Judge, but I think you ought 
to understand, very briefly, my views: 

The defendant was authorized by the Board of 
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Governors of the Naval Gun Factory to install vending 
machines at the Naval Gun Factory, and to make con¬ 
tractual arrangement for their operation under the terms 
of its previous concessionaire contract, and was made 
responsible by the Board of Governors for their satis¬ 
factory operation. 

Pursuant thereto, the plaintiff and defendant entered 
into an agreement by which the plaintiff agreed to install 
and operate coffee vending machines in the Gun Factory, 
and to pay the defendant a commission of 25 percent of 
gross sales. The plaintiff and the defendant made 
certain other reciprocal agreements in relation to these 
machines. 

The plaintiff installed the machines and operated them 
for approximately one year, when the contract was 
terminated. There was no time limitation in the contract 
between the plaintiff and the defendant. The plaintiff 
does not claim it was damaged by reason of the termina¬ 
tion of the contract, nor does it seek any rescission of the 
contract. 

Its complaint is that the contract was induced by deceit 
practiced by the defendant in that the defendant repre¬ 
sented to the plaintiff that it had exclusive right to the 
sale of beverages and foods in the Gun Factory, whereas, 
in truth and in fact, it did not have such exclusive 
right. 

123 The plaintiff contends it relied on that presenta¬ 
tion, and that it was made intentionally by the 
defendant. 

Now, assuming the premise that there was such deceit, 
where is the damage flowing from the deceit? Plaintiff 
paid out nothing before entering into the contract The 
evidence shows no loss by the plaintiff in performing 
under the contract. The inference is, therefore, that there 
was a profit made by operation under the contract It is 
not shown that coffee machines were installed by others 
which reduced its anticipated profits. It is not shown that 
it could have gotten the contract without the aid of the 
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defendant Instead, its sole claim is for those moneys 
received by the defendant, and paid by the plaintiff under 
the terms of the contract, which plaintiff claims was in¬ 
duced by deceit In other words, the plaintiff desires to 
increase the profit it made under the contract by recaptar¬ 
ing the part paid to the defendant thereunder. 

Now, upon a showing of deceit, a party is entitled to 
be made whole, to be placed in status quo, to be placed in 
the position he was before entering into the contract, to 
be placed in the position he would have been in except 
for the fraud. Applying that principle, plaintiff would 
not have entered into the contract but for the deceit and, 
therefore, has not lost anything which flowed from enter¬ 
ing into the contract. Indeed, he gained something. 
124 The absence of a showing of damage proximately 
resulting from the deceit prevents recovery. 

Also, there is a grave question that there has been 
sufficient evidence showing falsity. In the light of the 
interpretation placed by the parties on the contract itself, 
the Court cannot permit it to go to the jury on the basis 
of assessing nominal damages if it did find deceit, and 
I find no basis for punitive damages. 

The jury is therefore directed to return a verdict for 
the defendant, and Madam Clerk, you will take the verdict 

The Deputy Clerk: "Will the 12 regular jurors please 
rise? 

The Court: And the alternate juror is excused. 

The Deputy Clerk: Will the alternate juror please step 
down? 

Members of the jury, your verdict in this case is for 
the defendant by direction of the Court and that is your 
verdict, so say you each and all? 

(The jurors indicated in the affirmative.) 
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STATEMENT OF CASE 
The Issue 

This is an appeal from an action by Washington Kwik- 
Kafe Services, Inc., Appellant, 1 to recover damages for 
alleged fraudulent representations by the Appellees, M & M 
Restaurants, Inc. 2 and Denver E. McKaye, that M & M had 
an exclusive contract for the sale of food and beverages 
in the United States Naval Gun Factory, Washington, D. C., 
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times referred to as ‘'Kwik-Kafe”. 

* M & M Restaurants, Inc., one of the Appellees, is hereinafter sometimes 
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whereby the Appellant was allegedly induced to enter into 
a contract with M & M and to pay M & M approximately 
$12,000.00 in commissions under that contract. 

The Evidence 

At all times material to this action Kwik-Kafe owned 
and operated automatic coffee vending machines. In Jan¬ 
uary of 1951 James H. Bowen, President, and Woodrow L. 
Clark, General Manager of Kwik-Kafe, endeavored to enter 
into negotiations with officials of the United States Naval 
Gun Factory in an effort to have Kwik-Kafe machines 
placed in operation in the Factory (Appellant’s App., pp. 
12,13). These negotiations were unsuccessful, by reason of 
the fact that the responsible officials of the Factory re¬ 
garded M & M as the owner of an exclusive right to install, 
maintain and operate all food and beverage services in the 
Factory, including machines automatically dispensing food 
and beverages, pursuant to a written contract between the 
responsible Factory officials and M & M, dated December 
1, 1949 (Appellant’s App., pp. 9-11,13,14, 16, 25; Plaintiff’s 
Exhibit 1). 

Finally, in late June or early July, 1951, James P. Minot, 
Chairman of the Board of Governors of the Factory, which 
body had authority to make contracts with concessionaires 
for food and beverage services in the Factory, advised 
Kwik-Kafe’s representatives that they would have to con¬ 
tact Denver E. McKaye, President of M & M, if Kwik-Kafe 
desired to place its machines in the Factory. Messrs. Bowen 
and Clark met with McKaye at M & M’s office in the Factory 
and McKaye assured them that M & M was authorized to 
negotiate contracts for the installation of coffee vending 
machines in the Factory (Appellant’s App., pp. 13-16,28-30; 
Appellees’ App., p.?*#.). Bowen declined to accept the 
word of McKaye as to M & M’s authority and declared: 
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“Mr. McKaye, I have dealt with so many people who 
purport to have authority to contract that way, I just 
can’t take your word for the matter” (Appellant’s App., 
p. 15). 

Bowen then contacted Minot directly concerning M & M’s 
authority to contract, and Minot assured him that M & M 
did have exclusive authority to install food and beverage 
services in the Factory, and that Kwik-Kafe would have to 
contract with M & M in order to place its coffee vending 
machines there (Appellant’s App., pp. 15, 16). Minot’s ad¬ 
vice to Kwik-Kafe was in accordance with the formal ac¬ 
tion of the Board of Governors on June 28, 1951 when the 
Board unanimously agreed that the installation of coffee 
vending machines in the Factory could be made only 
through M & M (Defendants’ Exhibit 1, Appellees’ App., 
p. 4). Subsequently, Kwik-Kafe and two other vending 
machine companies submitted bids to M & M for the in¬ 
stallation of coffee vending machines ait the Factory (De¬ 
fendants’ Exhibit 3, Appellees’ App., p. 6). Kwik-Kafe’s 
bid was accepted and a contract between M & M and Kwik- 
Kafe was duly formalized on September 11, 1951. Under 
the terms of this contract Kwik-Kafe was to install ma¬ 
chines at locations fixed by M & M, and M & M was to re¬ 
ceive commissions at the rate of 25% of the gross receipts 
from the machines (Appellees’ App., p. 3, Plaintiff’s Ex¬ 
hibit 3; Appellant’s App., p. 17). 

Pursuant to a directive of the Board on September 7, 
1951, M & M was directed to install Kwik-Kafe’s machines 
in locations approved by the Board, and was made respon¬ 
sible to the Board for all contractual arrangements, and for 
the satisfactory operation of the machines (Defendants’ 
Exhibit I s ; Appellees’ App., p. 3). Under the terms of 
the existing contract between M & M and the Board, M & M 


• There are two exhibits marked “Defendants’ Exhibit 1.” 



4 


was obligated to pay the Board 2% of the gross receipts 
from the coffee vending machines, which amount was to be 
used for the improvement and replacement of cafeteria 
equipment at the Factory (Appellees’ App., p. 3; Appel¬ 
lant’s App., p. 33). 

At the trial Mr. Minot, Chairman of the Board of Gov¬ 
ernors, testified that M & M had an exclusive contract for 
the food and beverage concession at the Factory, and that 
- the written contract between M & M and the Board was 
always so considered and treated by both parties (Plain¬ 
tiff’s Exhibit 1; Appellant’s App., pp. 9-11, 25). 

Evidence was also introduced that in June or July of 
1951 some vending machines were in operation at the Fac¬ 
tory which had been previously installed through “personal 
jurisdiction contracts” made directly with the Board of 
Governors, but the Appellant offered no evidence of the 
date of such contracts. The only testimony on the point is 
that of McKaye, who stated that, to his knowledge, no one 
other than M & M was permitted to put food and beverage 
services into Factory buildings served by M & M since 
December 1, 1949, when the written contract between M 
& M and the Board was executed (Appellant’s App., pp. 26, 
27, 28; Appellees’ App., p. 7). Further, Minot stated that 
no coffee vending machines were installed in the Factory 
between September 1, 1951 and October 1952, other than 
machines of Kwik-Kafe, installed pursuant to its subcon¬ 
tract with M & M (Appellees’ App., p. 4). 

The original written agreement of December 1, 1949, be¬ 
tween M & M and the Board of Governors made no specific 
reference to the installation of vending machines; but after 
the Kwik-Kafe machines were installed at the Factory, 
M & M and the Board entered into a supplemental written 
agreement, dated as of December 1,1949, expressly ratify- 
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ing M & M’s rights with respect to the coffee vending ma¬ 
chine concession and authorizing the installation of such 
vending machines at specified locations at the Factory 
(Plaintiff’s Exhibit 2; Appellees’ App., pp. 1-2). 

The contract between M & M and Kwik-Kafe dated Sep¬ 
tember 11,1951 was prepared by President Bowen of Kwik- 
Kafe, an experienced attorney, and recited that the Board 
of Governors had authorized installation of Kwik-Kafe 
machines at the Factory, and that M & M was the desig¬ 
nated contracting agency (Appellees’ App., p. 3; Plain¬ 
tiff’s Exhibit 3). Kwik-Kafe then placed seventeen ma¬ 
chines in the Factory and the agreed commissions were 
paid out of the proceeds, without complaint from the Ap¬ 
pellant, until the machines were removed from the Factory 
about thirteen months later. The reasons why the machines 
were removed from the Factory were excluded from evi¬ 
dence by the District Court, upon the Appellant’s objec¬ 
tion 4 (Appellant’s App., pp. 17, 18). 

STATEMENT OF POINTS 

The District Court properly withdrew the case from the 
Jury and entered judgment in favor of the Appellees. The 
points presented by this appeal, as considered by the Dis¬ 
trict Court in rendering judgment for the Appellees, and 
as disclosed by the record, are as follows: 

(a) There was no deceit or misrepresentation by the 
Appellees. 

(b) The Appellant did not rely upon the alleged mis¬ 
representations of the Appellees. 

(c) The Appellant suffered no injury or damage as a 
matter of law. 


‘See Defendants’ Proffer, Transcript, pp. 83-85. 
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SUMMARY OF ARGUMENT 

(a) The basis of Appellant’s case lies in the assumption 
that because the written agreement of December 1, 1949, 
between M & M and the Board did not clearly define M 
& M’s food and beverage concession at the Factory as 
“exclusive,” McKaye’s representation concerning such con¬ 
cession was fraudulent and false. This theory completely 
ignores the fact that in all their dealings both parties to the 
written agreement consistently treated M & M’s right as 
exclusive, and so conducted themselves; and there is no 
evidence in the record that M & M’s actual contractual 
status at the Factory was other than “exclusive.” 

(b) Assuming in this case that Kwik-Kaf e has been dam¬ 
aged, and that M & M wrongfully misrepresented the facts 
and circumstances surrounding the relationship between 
M & M and the Board, nowhere in the record is there any 
indication that Kwik-Kafe actually relied upon such mis¬ 
representations. In fact, the testimony of Bowen, President 
of Kwik-Kafe, showed that he relied, not on the agreement 
between M & M and the Board, but on the assurance of the 
witness Minot, Chairman of the Board, that M & M was the 
possessor of an exclusive concession at the Factory. 

(c) The holding of the District Court, and the position 
of the Appellees, rest upon the practical proposition that 
the determination of damages in an action for fraud pre¬ 
supposes the existence of an actionable wrong. Here the 
Appellant’s case is predicated upon circumstances which, 
however true, caused it no injury or damage, and from 
which it undoubtedly profited, and the record is devoid 
of evidence that the Appellant could have obtained a con¬ 
tract for installation of its vending machines at the Factory 
other than through M & M. 
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ARGUMENT 

THE DISTRICT COURT PROPERLY WITHDREW THE CASE FROM 

THE JURY AND ENTERED JUDGMENT FOR THE APPELLEES. 

(a) There Was No Deceit Or Misrepresentation 
By The Appellees. 

Actionable fraud is the concealment of a fact which 
should have been disclosed, or, the representation of the 
existence of a material fact which did not exist. The repre¬ 
sentation must be positively made, knowing it to be false, 
or recklessly and positively made without knowledge of its 
truth. The party to whom the representation is made must 
not only be warranted in accepting it, but he must actually 
accept it, and, relying on its truth, act as contemplated by 
the party making it. Rosenberg v. Howie, D. C. Mun. App., 
56 A. 2d 709, 710 (1948). 

The Appellant relies solely upon the written agreement 
of December 1, 1949, as being the complete exemplification 
of M & M’s authority from the Board. However, this agree¬ 
ment was between M & M and the Board. The fact that this 
agreement, if strictly construed, may not have been as 
extensive as understood by the parties, cannot be argued 
by Kwik-Kafe, a stranger to the agreement, in considering 
the extent of M & M’s authority at the Factory. If the Board, 
from which such authority stemmed, treated M & M as hav¬ 
ing an exclusive right to the concession, and acted accord¬ 
ingly, then such authority or right was in fact exclusive, 
albeit the written terms of the agreement of December 1, 
1949 may have been more limited. The evidence shows 
that this was the case. 

It is apparent from the record, which includes the min¬ 
utes of the Board (Appellees’ App., p. 4) and the testi¬ 
mony of the witness Minot, Chairman of the Board, that 
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at the time of the execution of the contract between the 
parties to this case, the Board considered M & M to be the 
possessor of the exclusive right to grant the concession to 
Kwik-Kafe, or any other concessionaire of M & M’s choos¬ 
ing. In fact, Chairman Minot directed Kwik-Kafe’s repre¬ 
sentatives to the Appellees when they approached him in 
regard to the concession. Minot testified: 

“Q. Now, Mr. Minot, isn’t it a fact that it was you 
who had referred to Mr. Clark, and Mr. Bowen to Mr. 
McKaye of M & M Restaurants, Incorporated? A. 
That’s right, sir” (Appellees’ App., p. 4). 

The minutes of the meeting of the Board of Governors 
held on June 28, 1951, and dated July 27, 1951, contain this 
statement: 

“At a meeting of the Board of Governors, Naval Gun 
Factory Cafeterias, on 28 June 1951, the Board unan¬ 
imously agreed that if coffee vending machines are 
installed in the Gun Factory, installation will be made 
through the M & M Restaurants, Incorporated” (Ap¬ 
pellees’ App., p. 4). 

Any doubt that may exist with regard to the propriety 
of McKaye’s dealings with Kwik-Kafe, and the understand¬ 
ing which he had with the Board must be dispelled by the 
“supplemental agreement,” which was later executed be¬ 
tween M & M and the Board (Appellees’ App., p. 1). 

This agreement constituted a ratification of the exclusive 
right and authority which both the Board and McKaye con¬ 
sidered to have already been vested in M & M. Yet the 
Appellant’s case is bottomed upon the premise that M & M 
did not have such exclusive right and authority, notwith¬ 
standing the execution of the “supplemental agreement” 
confirming the existence thereof. 
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The Appellees’ position as to this aspect of the case was 
apparent to the District Judge early in the trial of the case, 
as illustrated by his comment with regard to the Appellees: 

“They may have gotten the exclusive right other 
than through the contract” (Appellant’s App., p. 25). 

The facts of the case, as shown by the exhibits and testi¬ 
mony, are convincing and uncontradicted on this point. 

Thus McKaye did not represent to the Appellant any 
material fact which did not exist. However, assuming for 
the moment that M & M’s authority was not exclusive, the 
Appellant’s case still does not demonstrate actionable 
fraud or deceit. Fraud must be shown by clear and con¬ 
vincing evidence which is not equivocal, as opposed to the 
burden of proof in other forms of action, which is satisfied 
by a mere preponderance of the evidence. Fraud is not 
actionable unless it is perpetrated knowingly, or in reck¬ 
less disregard of the truth. Public Motor Service, Inc. v. 
Standard Oil Co. of N. J. } D. C. C. A., 99 F. 2d 124,128 (1938). 

Indeed, even if there were evidence that McKaye’s rep¬ 
resentations to Bowen were false, there is no evidence that 
McKaye did not honestly believe that his statements were 
correct. The law raises no presumption of knowledge of 
falsity from the single fact per se that the representation 
was false. There must be something further to establish 
the necessary element of knowledge. Southern Develop¬ 
ment Co. v. Silva, 125 U. S. 247, 258, 31 L. Ed. 678, 8 S. Ct. 
881 (1887). The rule is settled that the party relying upon 
fraud in an action at law must show not only that the rep¬ 
resentations asserted were false, but also that they were 
made either with knowledge of their untruth, or in reckless 
disregard of the truth. Public Motor Service, Inc. v. Stand¬ 
ard Oil Co. of N. J., supra. See also Wynne v. Boone, D. C. 
Cir., 191 F. 2d 220, 222 (1951); Lockwood v. Christakos, D. 
C. Cir., 181 F. 2d 805, 807 (1950). 


L 
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The record is entirely lacking in any evidence whatso¬ 
ever that an actual misrepresentation was made by McKaye 
either knowingly, or in reckless disregard of the truth. The 
circumstances of the relationship between M & M and the 
Board were surely sufficient to warrant a justifiable belief 
on the part of McKaye that M & M was in fact the exclusive 
concessionaire at the Factory at the time of the letting of 
bids on the coffee vending machine concession. The agree¬ 
ment of December 1, 1949 was obviously drawn at a time 
when the question of the installation of coffee vending ma¬ 
chines was not considered by either party to that agree¬ 
ment, as no specific provision for such machines was made 
therein. The Appellant argues that the language of the 
agreement, being of a general nature, was not sufficiently 
broad to include this aspect of the concession. Neverthe¬ 
less, it is certainly broad enough for McKaye to have as¬ 
sumed that it extended to coffee vending machines, par¬ 
ticularly where he had the verbal and circumstantial as¬ 
surance from the Board that such was the case (Appellant’s 
App., p. 24). 

That a written contract may be independently defined 
by the interpretation of the parties thereto is well recog¬ 
nized in this jurisdiction. In the case of Cole v. DeBobula, 
D. C. Mun. App., 38 A. 2d 630, 631 (1944) the Court said: 

“Doubtful or indefinite terms in a contract may be 
clarified and defined by parol evidence 2 or by interpre¬ 
tation of the parties as evidenced by their acts”. 8 

Fox v. Johnson d Simsatt, 75 U. S. App. D. C. 211, 127 F. 2d 729 
(footnote 12). 

“*Horten v. Loefiler, 212 U. S. 397, 29 S. Ct. 351, 53 L. Ed. 568, 
affirming 29 App. D. C. 490; Green v. ObergeU, 73 App. D. C. 298, 121 
F. 2d 46, 138 ALB 258.” 


With this principle in mind the same Court, earlier in 
Klein v. Miles, D. C. Mun. App., 35 A. 2d 243, 245 (1944), 
cited with approval the following authority: 
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“ ‘There is no surer way to find out what parties 
meant than to see what they have done/ Brooklyn Life 
Insurance Co. v. Dutcher, 95 U. S. 269, 273, 24 L. Ed. 
410. . . ” 

It therefore follows, inasmuch as the parties to the agree¬ 
ment of December 1, 1949, treated it as “exclusive”, the 
Appellant cannot place a contrary construction on the con¬ 
tract to establish fraud. Certainly, no contract is subject 
to modification by a person not in privity therewith. 

The testimony elicited by Kwik-Kafe as to the presence 
of other machines in the Factory prior to the installation 
of its machines was of itself insufficient to establish fraud. 
The only evidence on the question was testimony by Mc- 
Kaye that food and beverage services had been put into the 
Factory only through M & M since December 1, 1949, the 
date of M & M’s contract with the Board (Appellees’ App., 
p. 7). Inasmuch as the Appellant failed to establish that 
the other machines were present pursuant to contracts 
executed before or after M & M’s contract with Kwik-Kafe, 
no inference of fraud may be concluded from such circum¬ 
stances. As was stated in Resnick v. Hammond, D. C. Mun. 
App. 61 A. 2d 495, 496 (1948): 

“Fraud ..., is never presumed, and more than mere 
suspicion is required to rebut affirmative evidence of 
good faith.” 

Without such chronological evidence the only inference is 
that these other machines were present under contracts 
executed prior to the agreement between M & M and the 
Board of December 1, 1949 or were in parts of the Factory 
not covered by M & M’s contract with the Board. To illus¬ 
trate, the Circuit Court of Appeals for New York in 
Mechanical Ice Tray Corporation v. General Motors Cor - 
poration, CCA 2d Cir., 144 F. 2d 720, 725 (1944) in an 
analogous situation involving patents, said: 
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“A license can have the attributes which make it 
exclusive in the legal sense though it is not the only- 
license. There may be one or more previous licenses 
which are non-exclusive and by contrast with the ex¬ 
clusive license are called bare. When this is so the 
exclusive license does not, of course, cover the entire 
field but it binds the licensor not to enlarge thereafter 
the scope of other licenses already granted or increase 
the number of licenses.” 

It is submitted that the District Judge properly refused 
to allow the case to go to the Jury, in that there were no 
circumstances established which would warrant the slight¬ 
est inference of fraud or deceit. 

(b) The Appellant Did Not Rely On The Alleged 
Misrepresentations Of The Appellees. 

It is an established principle of law that one may not 
predicate damage upon a statement which he did not choose 
to accept as true. 

In the language of the Restatement of Torts, Section 547, 
this principle is enunciated as follows: 

“. . ., the maker of a fraudulent misrepresentation 
is not liable to another whose decision to engage in 
the transaction which the representation was intended 
to induce is not caused by his belief in the truth of the 
representation but is the result of an independent in¬ 
vestigation made by him.” 

In Breanard v. Northern Pac. Ry. Co., CCA 8th Cir., 29 F. 
2d 707, 708 (1928) the Court affirmed a directed verdict for 
the defendant because of failure by the plaintiff to estab¬ 
lish reliance on a misrepresentation, stating: 

“The burden was upon plaintiff to show that the 
alleged false representations were made to him; that he 
believed them; and that he relied and acted upon them 
in agreeing to compromise and release his claim. 
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“If plaintiff did not act in reliance upon the alleged 
misrepresentations for which he seeks redress, he has 
no cause of action for fraud.” 

One of the leading cases on this point, which has been 
cited and followed in the District of Columbia is that of 
Ming v . Woolfolk, 116 U. S. 599, 602, 603, 6 S. Ct. 489, 29 
L. Ed. 740 (1886) where the Supreme Court not only- 
touched on the point of reliance but also on every other 
material question presented in this appeal, when it said: 

“So far, therefore, as the case made by the declara¬ 
tion is to be considered as an action to recover dam¬ 
ages for a deceit practiced by the defendant, it amounts 
to this, that the defendant, by his false representations, 
induced the plaintiffs to do something which they 
would have done anyhow, and by which they sustained 
no loss, but on the contrary were greatly advantaged. 

“ ‘The requisites to sustain an action for deceit’, says 
Baron Parke, in Walston v. Poulson, 15 Jurist 1111, are 
‘the telling of an untruth, knowing it to be untrue, 
with intent to induce a man to alter his condition, and 
his altering his condition in consequence, whereby he 
sustains damage. . . .’ Considered, therefore, as an 
action for a deceit it is plain that the case must fail; 
for, conceding the alleged representation to have been 
made by the defendant and to have been false, the 
plaintiffs were not induced thereby to change their 
condition, and moreover, have suffered no damage.” 

See also: Marshall v. Hubbard, 117 U. S. 415, 6 S. Ct. 806, 
29 L. Ed. 919 (1886); Baker v. Baker, 54 App. D. C. 214,217, 
296 F. 961 (1924); Premier Poultry Co. v. Wm. Bomstein 
& Son, 61 A. 2d 632 (1948); Rosenberg v. Howie, supra. 

From the record it is clearly evident that Bowen refused 
to rely on McKaye’s representations regarding M & M’s 
status at the Gun Factory (Appellant’s App., p. 15). In¬ 
stead Bowen consulted Minot, the Chairman of the Board 
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of Governors, who assured him that M & M did have an 
exclusive contract for the sale of food and beverages there, 
and that Kwik-Kafe would have to negotiate with M & M 
with respect to the installation of coffee vending machines. 
Thus Bowen made a complete and independent inquiry, and 
in so doing cannot be said to have relied on the representa¬ 
tion of Mr. McKaye. 

When the complaining party does not rely upon the al¬ 
leged misrepresentations, but seeks from other quarters 
means of verification of the statements made, and acts upon 
the information thus obtained, he will not be heard to say 
that he has been deceived by the misrepresentations. 
Slaughter’s Administrator v. Gerson, 80 U. S. 379, 383, 20 
L. Ed. 627, (1871); Southern Development Co. v. Silva, 
supra, p. 259; Farrar v. Churchill, 135 U. S. 609, 615, 10 S. 
Ct. 771, 34 L. Ed. 246, (1889); Farnsworth v. Duffner, 142 
U. S. 43, 47, 12 S. Ct. 164, 35 L. Ed. 931, (1891); Clark v. 
Reeder, 158 U. S. 505, 523, 15 S. Ct. 849, 39 L. Ed. 1070, 
(1894); Shappirio v. Goldberg, 192 U. S. 232, 241, 24 S. Ct. 
259,48 L. Ed. 419, (1903). See also 37 C. J. S. “Fraud”, page 
408, sec. 102; Annotation, 61 A. L. R. 537. 

Inasmuch as Bowen did not rely upon anything said or 
done by McKaye, or any other M & M representative, as to 
M & M’s concession rights at the Factory, the Appellees 
could not be guilty of actionable fraud with respect there¬ 
to, even if the facts concerning M & M’s concession rights 
had been misrepresented. It is essential to the existence 
of actionable fraud that the party to whom the misrepre¬ 
sentation is made must not only be warranted in accepting 
it, but must also actually accept it and rely upon it. Chap¬ 
man Realty Co. v. Crump, D. C. Mun. App., 80 A. 2d 615, 
616 (1951), citing Rosenberg v. Howie, supra. 
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(c) The Appellant Suffered No Injury Or Damage As 

A Matter Of Law. 

As stated in the Court’s opinion, “the absence of a show¬ 
ing of damage proximately resulting from the deceit pre¬ 
vents recovery” (Appellant’s App., p. 37). This obvious 
principle is inherent in every fraud case, and is an element 
of proof which must be established before the question of 
the measure of damages can be reached. In Spreckels v. 
Gorrill , 152 Calif. 383, 92 P. 1011, 1014 (1907), it was said: 

“That fraud which has produced, and will produce, 
no injury will not justify a rescission, nor support an 
action either for rescission or damages, is an established 
principle of law and equity. .. 

See also Gaffney v. Graf , 238 P. 1054, 1055, 73 Calif. App. 
622 (1925); Boatmen's Nat. Co. v. M. W. Elkins & Co., 
C.C.A. Ark., 63 F. 2d 214 (1933). 

The Appellant’s claim provides an excellent illustration 
of the type of case to which the above rule most aptly ap¬ 
plies. Kwik-Kafe does not complain that its contract with 
M & M was not fully and faithfully performed by the lat¬ 
ter. Neither does Kwik-Kafe complain of the circumstances 
under which that contract was terminated. Instead, the 
claim is made on the supposition that the alleged misrepre¬ 
sentation deprived Kwik-Kafe of the opportunity of ob¬ 
taining the coffee vending machine concession directly from 
the Board, presumably under more favorable financial 
terms than were provided in its contract with M & M. 

However, the record does not support this contention of 
the Appellant. No evidence was produced by Kwik-Kafe 
to show that there was any possibility, however remote, 
that it could have obtained the concession directly from the 
Board, or, if so, upon a more advantageous basis. In fact, 
the evidence is conclusive to the contrary, that the Board, 
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at the time of the negotiations concerning this concession, 
intended to, and did deal only with M & M, and so advised 
Bowen (Appellant’s App., p. 4). All of the evidence 
shows that, Bowen satisfied himself as to this before enter¬ 
ing into a contract with M & M, from which Kwik-Kafe 
derived a benefit which it would not have otherwise been 
able to obtain. 

Contrary to the evidence actually produced, let it now 
be assumed that the Appellant had been able to prove that 
M & M’s right and authority from the Board was not ex¬ 
clusive. This would still fall far short of proof, other than 
speculative, that Kwik-Kafe would have been able to ob¬ 
tain the contract directly from the Board, with or without 
the help of M & M. As conceded by the Appellant’s brief 
(page 11), the applicable rule of determining damages is 
the “out of pocket” rule, adopted in the District of Co¬ 
lumbia, as laid down in the case of Homing v. Ferguson, 
D. C. Mun. App., 52 A. 2d 116, 119, decided in 1947, where 
the Municipal Court of Appeals for the District of Colum¬ 
bia said: 

“This leaves for consideration the question of the 
measure of damages. The effect of the Court’s ruling 
was ostensibly to award damages measured by what is 
usually called ‘loss of the bargain,’... More important, 
however, such is not the measure of damages either 
in the District of Columbia nor in Maryland, both of 
which jurisdictions adhere to the principle laid down 
by the United States Supreme Court in Smith v. Bolles, 
132 U. S. 125, 10 S. Ct. 39, 33 L. Ed. 279, and Sigafus v. 
Porter, 179 U. S. 116, 21 S. Ct. 34, 45 L. Ed. 113, that 
the measure of damages in cases of deceit includes 
only the direct consequences of the false representa¬ 
tions; in other words, in contracts for the sale of prop¬ 
erty the amount recoverable is the difference between 
the amount paid and the market value of the thing 
acquired. . . .” 
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This rule was followed in the later case of Kraft v. Lowe, 
D. C. Mun. App., 77 A. 2d 554, 558 (1950), where the same 
Court said: 

. . We have ruled that in this jurisdiction the 
measure of damages in an action for deceit in the sale 
of property is the difference between the amount paid 
and the market value of the thing acquired. See Hom¬ 
ing v. Ferguson , D. C. Mun. App., 52 A. 2d 116, and 
cases there cited. Here there was no proof that the 
value of the property purchased was less than the 
amount paid for it. Without such proof there was no 
proof of loss” (Emphasis added.) 

This “out of pocket” rule of measuring damages is the 
same rule as was enunciated by the Supreme Court of the 
United States in Smith v. Bolles, 132 U. S. 125,10 S. Ct. 39, 
33 L. Ed. 279, (1889). In explaining the rule, the Supreme 
Court said: 

“What the plaintiff might have gained is not the 
question, but what he had lost in being deceived into 
the purchase.” 

Again applying the same measure of damage rule in 
another fraud case, the Supreme Court included the fol¬ 
lowing statement in its opinion in the case of Sigafus v. 
Porter, 179 U. S. 116, 21 S. Ct. 34, 49 L. Ed. 113 (1900): 

“It is the loss which he sustained, and not the profits 
which he might have made by the transaction. It ex¬ 
cludes all speculation and is limited to compensation.” 

Appellant’s brief mentions the other principal rule of 
damages, which is known as the “loss of bargain” rule. 
While inapplicable in the District of Columbia, this rule, 
also has no application to the facts at hand as the bargain 
here involved was completely consummated as represented. 
However, whatever measure of damage rule may be ap¬ 
plied, Appellant has suffered no recoverable damages. 
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Appellant then attempts to avoid the effect of the “out 
of pocket” rule on the facts in this case by citing cases in 
other jurisdictions which recite the general precept, that 
victims of fraud are entitled to damages for wrongs which 
naturally and proximately result from the fraud. This prin¬ 
ciple is inherent in both the “out of pocket” rule and “loss 
of bargain” rule, but does not help the Appellant, even 
when applied in its most general sense. As aptly stated in 
the opinion of the Lower Court: 

“It is not shown that it (Kwik-Kafe) could have 
gotten the contract without the aid of the defendant. 
Instead, its sole claim is for those moneys received by 
the defendant, and paid by the plaintiff under the terms 
of the contract, which plaintiff claims was induced by 
deceit. In other words, the plaintiff desires to increase 
the profit it made under the contract by recapturing 
the part paid to the defendant thereunder” (Appel¬ 
lant’s App., pp. 36, 37). 

Even assuming that McKaye’s representation was false, 
that it was knowingly made by McKaye, that it was ma¬ 
terial to the transaction, and that Kwik-Kafe relied thereon, 
nevertheless, there is no evidence, other than speculative 
at best, indicating that Kwik-Kafe suffered any loss or ad¬ 
verse change of position as a result thereof. On this point 
alone, the case was properly withdrawn from the jury. 

CONCLUSION 

The entire lack of merit of the Appellant’s claim, is best 
illustrated by the circumstances which led to the filing of 
this suit. This contract between Appellant and M & M was 
in effect for some thirteen months. Appellant was com¬ 
pletely happy with its bargain. Appellant is not complain¬ 
ing, nor has it asked any damages for termination of the 
agreement. 
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Suit was originally filed December 2, 1952. Appellant’s 
case is admittedly based solely on the interpretation of the 
agreement between the Factory and M & M dated December 
1, 1949. Yet, Appellant frankly admits at the trial that it 
never saw the contract upon which the suit is based until 
April, 1955: 

“Q. When did you first actually read that contract? 
A. In the office of the defendants’ attorneys several 
weeks ago. 

“Q. Several weeks ago, this year? A. This year” 
(Appellant’s App., p. 34). 

In view of these uncontroverted facts, as well as the 
universally accepted principles applicable to actions of 
fraud and deceit, it is submitted that the Appellant’s case 
is lacking in every element prerequisite to an action to 
recover damages for fraud, and that the District Court 
properly withdrew the case from the Jury upon the Ap¬ 
pellees’ motion at the close of the case. 

Respectfully submitted, 

Alfred L. Bennett, 

Maurice A. Guervtiz, 

Robert F. Skutch, Jr., 
Weinberg and Green, 
Attorneys for Appellees. 
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PLAINTIFF’S EXHIBIT NO. 2 

l Admitted-Evidence on p. 9 of Transcript.) 

Supplemental Agreement 

This Supplemental Agreement, made and entered into 
as of the 1st day of December, 1949, by and between The 
Board of Governors, Naval Gun Factory Cafeterias, 
hereinafter identified and referred to as “The Board”, and 
M & M Restaurants, Inc., hereinafter identified and re¬ 
ferred to as “The Concessionaire”, 

WITNESSETH THAT! 

Whereas, the Board by agreement entered into as of the 
first day of December, 1949, granted the Concessionaire the 
right or privilege to operate certain cafeterias and food 
services in the Naval Gun Factory, Washington, D. C., as 
therein more particularly described and subject to the 
terms and conditions therein set forth; and 

Whereas, although said agreement contemplated that 
the Concessionaire perform or provide certain services 
through vending machines owned or operated by the Con¬ 
cessionaire or by independent contractors for the Con¬ 
cessionaire, that said right or privilege through inadvert¬ 
ence was omitted from the terms and conditions of the 
agreement; and 

Whereas, it is now the intention of the parties hereto 
to specifically grant such permission to the Concessionaire. 

Now, Therefore, in consideration of the premises, the 
agreements, covenants, privileges and undertakings each 
with the other, and of the sum of one dollar ($1.00) in hand 
paid by each to the other, the receipt whereof is hereby 
acknowledged, The Parties Hereto, respectively on be¬ 
half of themselves and their heirs, personal representatives, 
successors and assigns, Agree and Undertake That: 

1. Article I, section (a) of said agreement is hereby 
amended by striking out Article 1(a) of said agreement and 
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inserting in lieu thereof a new Article 1(a) to read as fol¬ 
lows: 

(a) Subject to the conditions, limitations and provisions 
hereinafter set forth, the Board authorizes, empowers and 
grants the privilege or right unto the Concessionaire to op¬ 
erate the certain cafeterias and food services and coin 
operated vending machines (whether owned by the Con¬ 
cessionaire, or owned and operated by others for the Conces¬ 
sionaire) in the Naval Gun Factory, Washington, D. C., 
described, named and set forth on the list attached hereto 
and marked “Appendix A”, which shall be taken and con¬ 
sidered a part hereof. For convenience, the cafeterias and 
food services shall be referred to hereinafter as “The cafe¬ 
terias and food services.” 

2. Article II of the said agreement is hereby amended 
by adding thereto a new paragraph to be known as Article 
II (g) to read as follows: 

(g) In addition to the amounts to be paid by the Con¬ 
cessionaire to the Board under paragraph (e) of this Article 
II, the Concessionaire shall pay to the Board an amount 
equal to two percent (2%) of the net commissions received 
by the Concessionaire from the operation of coin operated 
vending machines operated by the Concessionaire or the 
Concessionaire’s sub-contractors. 

3. Except as hereinbefore amended by this Supplemental 
Agreement, the parties hereto in all respect ratify and con¬ 
firm the aforesaid agreement dated December 1, 1949. 

****** 

PLAINTIFF’S EXHIBIT NO. 3 
(Admitted—Evidence on p. 24 of Transcript.) 

Agreement 

This Agreement made this eleventh day of September, 
1951 by and between M & M Restaurants, Inc., party of the 
first part and Washington Kwik-Kafe Services, Inc., party 
of the second part. 
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Whereas the said party of the first part operates cafe¬ 
terias and snack bars in the U. S. Naval Gun Factory. 

And Whereas the party of the second part is the franchise 
owner and operator of Kwik-Kafe Coffee Vending ma¬ 
chines. 

And Whereas installation of Kwik-Kafe Coffee vending 
machines in the U. S. Naval Gun Factory has been author¬ 
ized by the Board of Governors of the U. S. Naval Gun 
Factory, and M & M Restaurants, Inc., designated as the 
contracting agency for the U. S. Naval Gun Factory. 
****** 

H. 


EXCERPTS FROM TESTIMONY PROCEEDINGS 

34 JAMES PORTER MINOT 

was called as a witness on behalf of the defendant and, 
being first duly sworn, was examined and testified as fol¬ 
lows: 


DIRECT EXAMINATION 
****** 

41 Q. And after you decided on Kwik-Kafe machines 
did you decide on how they should come into the 

Yard? A. The Board already had a contract with the M 
& M Company for all food services in the Yard. The Board 
of Governors got 2 percent of the gross, and that goes back 
for betterment of the cafes of the Gun Factory, worn out 
equipment, decorations of the cafes, new tables, trays, and 
matters of that kind. That is where that 2 percent goes. 
The Board of Governors can only spend that money by ap¬ 
proval of the Superintendent. They make reports to the 
Superintendent that new improvements should be made, 
and the improvements are made in the cafes. 

42 Q. Did Kwik-Kafe try to get a contract directly 
with the Board of Governors? A. No, sir, not to my 

43 knowledge; no, sir. 

****** 
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43 Q. Did the Board of Governors make a decision to 
deal with the Kwik-Kafe, or through the M & M? 

44 A. Through M & M. 

****** 

47 (Thereupon document dated July 27, 1951 was by 
the Court received in evidence as Defendants’ Ex¬ 
hibit No. 1.) 

(Mr. Guervitz) Ladies and gentlemen, I read from min¬ 
utes of the Board of Governors of July 27, 1951: 

“At a meeting of the Board of Governors, Naval Gun 
Factory cafeterias, on 28 June 1951, the Board unanimously 
agreed that if coffee vending machines are installed in the 
Gun Factory, installation will be made through the M & M 
Restaurants, Incorporated.” 

****** 

63 Q. Now, Mr. Minot, isn’t it a fact that it was you 
who had referred to Mr. Clark, and Mr. Bowen to 
Mr. McKaye of M & M Restaurants, Incorporated? A. 
That’s right, sir. 

****** 

DENVER E. McKAYE 

being recalled as a witness on behalf of the defendants, and 
having been heretofore sworn, was examined and testified 
as follows: 

****** 

REDIRECT 

****** 

80 (The Court) Were there any coffee vending ma¬ 
chines installed between September 1,1951 and Octo¬ 
ber, 1952, other than those installed by the Kwik-Kafe 
Company? 

(The Witness) No. 

****** 

89 Q. Now, after this conversation with Mr. Bowen 
and Mr. Clark, did you have further negotiations 
looking toward a contract with Washington Kwik-Kafe? 
A. Yes, we did. 
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Q. How long did those negotiations last, do you remem¬ 
ber? A. I would say about 30 or 40 days. 

Q. Now, during that period did Macke offer a new 
contract or contracts prior to September 11,1951? A. Yes, 
he did, as well as two other vending machine companies 
bid on the contract. 

Q. Now, did you keep the Board of Governors advised 
of your negotiations with respect to the installation of 
vending machines in the Yard? A. Daily. 

90 Q. Mr. McKaye, I show you carbon copy of a let¬ 
ter dated August 16, 1951, addressed to Kwik-Kafe, 

on which your name is typed. Do you remember signing 
and mailing the original of that letter to Washington Kwik- 
Kafe? A. I do. 

(The Court) Have it marked. 

(Mr. Hilland) May I see it? 

We have no objection. 

(The Court) You may read it to the jury and it will be 
received. 

(Thereupon copy of letter dated August 16, 1951, M & M 
Restaurants to Washington Kwik-Kafe Services was by 
the Court received in evidence as Defendants’ Exhibit No. 
3.) 

(Mr. Skutch) Ladies and gentlemen of the Jury, this is a 
letter dated August 16, 1951, to Washington Kwik-Kafe 
Services, 7353 Wisconsin Avenue, Bethesda, Maryland, from 
M & M Restaurants, Inc., operator of concessions, 

91 Naval Gun Factory. 

“Subject: Coffee machines. 

“M & M is requesting resubmitting of bids for the pro¬ 
posed installation of coffee machines, Naval Gun Factory. 
The new proposal to contain answers to the questions listed 
below.” 

****** 
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91 By Mr. Skutch: 

Q. Now, Mr. McKaye, as a result of this letter of 
August 16, 1951, did you receive an answer? A. Yes, we 
did. 

Q. I show you a letter dated August 17, 1951, addressed 
to M & M Restaurants, Inc., and ask you whether you re¬ 
ceived that letter? A. I did. 

(The Court) Have it marked for identification and then 
show it to counsel. 

(Letter dated August 17, 1951, from Washington Kwik- 
Kafe Services to M & M Restaurants, Inc., was marked De¬ 
fendants’ Exhibit No. 4 for identification.) 

92 (Mr. Hilland) No objection. 

(The Court) It will be received. 

Read it to the jury, or so much thereof as you think is 
necessary. 

(Defendants’ Exhibit No. 4 for identification was re¬ 
ceived in Evidence.) 

(Mr. Skutch) Ladies and gentlemen, this is a letter dated 
August 17, 1951, from Washington Kwik-Kafe Services, to 
M & M Restaurants, Inc., and it is in reply to the letter I 
just read to you. 

“Subject: Coffee machines. 

“Replying to your request for re-submission of bids for 
the proposed installation of coffee machines at the Naval 
Gun Factory, the questions asked and the answers thereto 
are listed below.” 

****** 

92 By Mr. Skutch: 

Q. Now, Mr. McKaye, did you request bids from 
any other coffee makers at the time you requested a 
bid from the Washington Kwik-Kafe? A. Two other 

93 companies. 
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Q. What other companies were they? A. G. B. 
Macke and Canteen Company. 

****** 

93 As a result of your request for bids from Washing¬ 
ton Kwik-Kafe, and other companies, was a contract 
entered into for the installation by the Washington Kwik- 
Kafe Services of these machines? A. That is right. 

Q. And that is the agreement dated September 11, 1951, 
which has been offered in evidence? A. That is right. 

Q. Plaintiff’s Exhibit No. 3. 

Now, Mr. McKaye, I would like you to look at this marked 
Plaintiffs Exhibit No. 3 and ask you if you remember who 
prepared it. Did you prepare it, or Mr. Bowen? A. No, 
Mr. Bowen prepared it. 

Q. Mr. Bowen prepared it. Did Mr. Bowen tell you, or 
did you know he is a lawyer? A. Yes. 

****** 

111 Q. Mr. McKaye, under the terms of your — strike 
that. What had been your method of operating with 

respect to placing cafeterias and food services in the Navy 
Yard under your contract dated December 1, 1949, up to 
July 3, 1951? 

(Mr. Hilland) I object as irrelevant and immaterial. 
(The Court) Overruled. 

(The Witness) Everything we did concerning the op¬ 
eration of food services at the Naval Gun Factory 

112 was subject to the approval of the Board of Gover¬ 
nors. 

By Mr. Skutch: 

Q. During that period was anyone else to your knowl¬ 
edge permitted to put into the buildings where you were 
giving cafeteria and beverage services, any food services 
or coffee? A. No, not at all. 

Q. And have they done it at any time since? A. They 
have not. 

****** 



